CITY UTILITIES

200 E Berry Street, Suite 250 —— —
Fort Wayne, IN 46802
CITY UTILITIES

WATER THAT WORKS

November 4, 2022

Internal Revenue Service, CC:PA:LPD:PR (Notice 2022-51)
Room 5203

P.O. Box 7604, Ben Franklin Station

Washington, DC 20044

Subject: Response to Request for Comments on Prevailing Wage, Apprenticeship, Domestic
Content, and Energy Communities Requirements Under the Act Commonly Known as the
Inflation Reduction Act of 2022, Notice 2022-51

Dear Sir/Madam:

The City of Fort Wayne is pleased to submit this response to the Department’s Request for Information
regarding Notice 2022-51. The RFI questions are included with responses highlighted in yellow.
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Notice 2022-51
.01 Prevailing Wage Requirement

(1)

Section 45(b)(7)(A) provides that a taxpayer must ensure that any laborers and mechanics employed
by the taxpayer, or any contractor or subcontractor, are paid wages at rates not less than the
prevailing wage rates for construction, alteration, or repair of a similar character in the locality in
which such facility is located as most recently determined by the Secretary of Labor in accordance with
subchapter IV of chapter 31 of title 40, which is commonly known as the Davis-Bacon Act. Is guidance
necessary to clarify how the Davis-Bacon prevailing wage requirements apply for purposes of §
45(b)(7)(A)?

Yes, clarification is required for the terms of ‘contractor’ and ‘subcontractor’. Does this refer to how
much the contractor and subcontractor are paid by the taxpayer? Or does it refer to the wages that
the sub/contractor pay their employees?

Section 45(b)(7)(B)(i) generally provides a correction and penalty mechanism for failure to satisfy
prevailing wage requirements. What should the Treasury Department and the IRS consider in
developing rules for taxpayers to correct a deficiency for failure to satisfy prevailing wage
requirements?

The Treasury/IRS should clearly and plainly the state the definitive source of prevailing wage levels for
common positions hired for energy projects, both with the guidance issued for this section and if a
taxpayer fails to satisfy those requirements.

What documentation or substantiation should be required to show compliance with the prevailing
wage requirements?

Project budget documents detailing the payment of wages, employee payment records, witnessed
statements by laborers on the project attesting to their wages.

Is guidance for purposes of § 45(b)(7)(A) needed to clarify the treatment of a qualified facility that has
been placed in service but does not undergo alteration or repair during a year in which the prevailing
wage requirements apply?

Yes, clarification that within the ten-year time span, any work done on the property must meet the
prevailing wage requirements?

(5) Please provide comments on any other topics relating to the prevailing wage requirements for purposes of
§ 45(b)(7)(A) that may require guidance.
.02 Apprenticeship Requirement

(1)

Section 45(b)(8)(C) provides that each taxpayer, contractor, or subcontractor who employs four or
more individuals to perform construction, alteration, or repair work with respect to a qualified facility
must employ one or more qualified apprentices from a registered apprenticeship program to perform
that work. What factors should the Treasury Department and the IRS consider regarding the
appropriate duration of employment of individuals for construction, alteration, or repair work for
purposes of this requirement?

The requirement should consider the appropriate amount of time for apprentices to understand and
grasp the specialized work for the project. Minimum fifty percent of the estimate time required to
construct/alter/repair that portion of the project.

(2) Section 45(b)(8)(D)(ii) provides for a good faith effort exception to the apprenticeship requirement.
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(a) What, if any, clarification is needed regarding the good faith effort exception?

(b) What factors should be considered in administering and promoting compliance with this good faith
effort exception?

The prevalence of apprenticeship programs regionally.

(c) Are there existing methods to facilitate reporting requirements, for example, through current
Davis-Bacon reporting forms, current performance reporting requirements for contracts or grants,
and/or through DOL’s Registered Apprenticeship Partners Information Management Data System
(RAPIDS) database or a State Apprenticeship Agency’s database?

(3) What documentation or substantiation do taxpayers maintain or could they create to demonstrate
compliance with the apprenticeship requirements in § 45(b)(8)(A), (B), and (C), or the good faith effort
exception?

Records of communication with apprenticeship programs, agreements signed with apprentices.

(4) Please provide comments on any other topics relating to the apprenticeship requirements in §
45(b)(8)(B) that may require guidance.

.03 Domestic Content Requirement

(1) Sections 45(b)(9)(B) and 45Y(g)(11)(B) provide that a taxpayer must certify that any steel, iron, or
manufactured product that is a component of a qualified facility (upon completion of construction) was
produced in the United States (as determined under 49 C.F.R. 661).

(a) What regulations, if any, under 49 C.F.R. 661 (such as 49 C.F.R. 661.5 or 661.6) should apply in
determining whether the requirements of section §§ 45(b)(9)(B) and 45Y(g)(11)(B) are satisfied? Why?

(b) What should the Treasury Department and the IRS consider when determining “completion of
construction” for purposes of the domestic content requirement? Should the “completion of
construction date” be the same as the placed in-service date? If not, why?

(c) Should the definitions of “steel” and “iron” under 49 C.F.R. 661.3, 661.5(b) and (c) be used for
purposes of defining those terms under §§ 45(b)(9)(B) and 45Y(g)(11)(B)? If not, what alternative
definitions should be used?

(d) What records or documentation do taxpayers maintain or could they create to substantiate a
taxpayer’s certification that they have satisfied the domestic content requirements?

(2) Sections 45(b)(9)(B)(iii) and 45Y(g)(11)(B)(iii) provide that manufactured products that are components of a
qualified facility upon completion of construction will be deemed to have been produced in the United States
if not less than the adjusted percentage of the total costs of all of such manufactured products of such facility
are attributable to manufactured products (including components) that are mined, produced, or manufactured
in the United States.
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(a) Does the term “component of a qualified facility” need further clarification? If so, what should be
clarified and is any clarification needed for specific types of property, such as qualified interconnection
property?

Yes, it would also need clarification regarding ‘energy property’.

(b) Does the determination of “total costs” with regard to all manufactured products of a qualified
facility that are attributable to manufactured products (including components) that are mined,
produced, or manufactured in the United States need further clarification? If so, what should be
clarified? Is guidance needed to clarify the term “mined, produced, or manufactured”?

(c) Does the term “manufactured product” with regard to the various technologies eligible for the
domestic content bonus credit need further clarification? If so, what should be clarified? Is guidance
needed to clarify what constitutes an “end product” (as defined in 49 C.F.R. 661.3) for purposes of
satisfying the domestic content requirements?

(d) Does the adjusted percentage threshold rule that applies to manufactured products need further
clarification? If so, what should be clarified?

(e) Does the treatment of subcomponents with regard to manufactured products need further
clarification? If so, what should be clarified?

3) Solely for purposes of determining whether a reduction in an elective payment amount is required under §
6417, §§ 45(b)(10)(D) and 45Y(g)(12)(D) provide an exception for the requirements contained in §§ 45(b)(9)(B)
and 45Y(g)(10)(B) (respectively) if the inclusion of steel, iron, or manufactured productions that are produced
in the United States increases the overall costs of construction of qualified facilities by more than 25 percent or
relevant steel, iron, or manufactured products are not produced in the United States in sufficient and
reasonably available quantities or of a satisfactory quality.

(a) Does the determination of “overall costs” and increases in the overall costs with regard to
construction of a qualified facility need further clarification? If so, what should be clarified?

(b) What factors should the Secretary include in guidance to clarify when an exception to the
requirements under section §§ 45(b)(10)(D) and 45Y(g)(12)(D) applies? What existing regulatory or
guidance frameworks, such as the Federal Acquisition Regulation (FAR) and Build America Buy America
(BABA) guidance, may be useful for developing guidance to grant exceptions under §§ 45(b)(10)(D) and
45Y(g)(12)(D)?

(c) Do the “sufficient and reasonably available quantities” and “satisfactory quality” standards need
further clarification? If so, what should be clarified?

(4) Sections 48 and 48E have domestic content bonus amount rules similar to other provisions of the Code.
Section 48(a)(12) has domestic content requirement rules similar to § 45(b)(9)(B) and § 48E(a)(3)(B) has
domestic content rules similar to the rules of § 48(a)(12). What should the Treasury Department and the IRS
consider in providing guidance regarding the similar domestic content requirements under § 48(a)(12) and §
48E(a)(3)(B)?
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(5) Please provide comments on any other topics relating to the domestic content requirements that may
require guidance.

.04 Energy Community Requirement

(1) Section 45(b)(11)(A) provides an increased credit amount for a qualified facility located in an energy
community. What further clarifications are needed regarding the term “located in” for this purpose,
including any relevant timing considerations for determining whether a qualified facility is located in an
energy community? Should a rule similar to the rule in § 1397C(f) (Enterprise Zones rule regarding the
treatment of businesses straddling census tract lines), the rules in 26 C.F.R. §§ 1.1400Z2(d)-1 and
1.1400Z2(d)-2, or other frameworks apply in making this determination?

Does ‘located in” mean that the project was actively designed and intended for an energy community,
or can a property already located in an energy community count?

(2) Does the determination of a brownfield site (as defined in subparagraphs (A), (B), and (D)(ii)(lll) of § 101(39)

of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C. 9601(39)))

need further clarification? If so, what should be clarified?

(3) Which source or sources of information should the Treasury Department and the IRS consider in
determining a “metropolitan statistical area” (MSA) and “non-metropolitan statistical area” (non-MSA) under §
45(b)(11)(B)(ii)? Which source or sources of information should be used in determining whether an MSA or
non-MSA meets the threshold of 0.17 percent or greater direct employment related to the extraction,
processing, transport, or storage of coal, oil, or natural gas, and an unemployment rate at or above the
national average unemployment rate for the previous year? What industries or occupations should be
considered under the definition of “direct employment” for purposes of this section?

(4) Which source or sources of information should the Treasury Department and the IRS consider in
determining census tracts that had a coal mine closed after December 31, 1999, or had a coal-fired electric
generating unit retired after December 31, 2009, under § 45(b)(11)(B)(iii)? How should the closure of a coal
mine or the retirement of a coal-fired electric generating unit be defined under § 45(b)(11)(B)(iii)?

(5) For each of the three categories of energy communities allowed under § 45(b)(11)(B), what past or possible
future changes in the definition, scope, boundary, or status of a “brownfield site” under § 45(b)(11)(B)(i), a
“metropolitan statistical area or non-metropolitan statistical area” under § 45(b)(11)(B)(ii), or a “census tract”
under § 45(b)(11)(B)(iii) should be considered, and why?

(6) Under § 45(b)(11)(B)(ii)(I), what should the Treasury Department and the IRS consider in determining
whether a metropolitan statistical area or non-metropolitan statistical area has or had 25 percent or greater
local tax revenues related to the extraction, processing, transport, or storage of coal, oil, or natural gas? What
sources of information should be used in making this determination? What tax revenues (for example,
municipal, county, special district) should be considered under this section? What, if any, consideration should
be given to the unavailability of consistent public data for some of these types of taxes?

(7) Please provide comments on any other topics relating to the energy community requirement that may
require guidance.

.05 Increased Credit Amount for Qualified Facility With Maximum Net Output of Less than 1 Megawatt
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Section 45(b)(6)(A) provides for an increased credit amount in the case of any qualified facility that satisfies the
requirements of § 45(b)(6)(B). One way that a qualified facility can satisfy the requirements of § 45(b)(6)(B) is if
it is a facility with a maximum net output of less than 1 megawatt (as measured in alternating current).
Similarly, § 48(a)(9)(A) provides for an increased credit amount in the case of any energy project that satisfies
the requirements of § 48(a)(9)(B), and one way that an energy project can satisfy the requirements of §
48(a)(9)(B) is if it is a project with a maximum net output of less than 1 megawatt of electrical (as measured in
alternating current) or thermal energy. Sections 45Y(a)(2)(B) and 48E(a)(2)(A) also provide similar rules. Does
the determination of when a facility or project will be considered to have a maximum net output of less than 1
megawatt need further clarification? If so, what should be clarified?
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