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Schedule A Cases Can Provide Quick,
Cost-Effective Relief Against Widespread
Intellectual Property Theft on Online

Marketplaces

By Tommy Martin

Protecting a company’s intellectual property
(IP) on online marketplaces can be like a
game of Whack-a-Mole.! While certain market-
places provide mechanisms for quickly and inex-
pensively removing unlawful listings from their
platforms,? it does not take long for bad actors to
pop up again with new listings on the same plat-
forms.” Fortunately, there is a powerful mecha-
nism for reaching an even larger number of bad
actors even more quickly than going directly to
the online marketplace.* They have been coined
“Schedule A Cases” by the district court that has
become the most popular venue for this type of
litigation — the U.S. District Court for the District
of Illinois.”

INJUNCTIVE RELIEF

Schedule A Cases have been used to seek injunc-
tive relieve against virtually every type of intellectual
property (IP) theft, including copyright, trademark,
and patent infringement. They are so named
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because the defendants are frequently listed in a
“Schedule A” that is filed under seal and attached to
the complaint, rather than defendants being identi-
fied in the complaint itself. The plaintiff also may
hide its own identify,” or file the entire complaint
under seal,® to prevent the defendants from learning
of the proceedings prematurely and taking evasive
actions, such as emptying their accounts and creat-
ing new listings under new names.” The intended
(and actual) result is that the first time a defendant
usually learns it was named in a Schedule A Case
is after a temporary restraining order (TRO) has
already issued against it.

Plaintiffs often seek ex parte TROs within days
of filing their complaints, and sometimes even con-
temporaneously with their complaints.!” Success
rates are high due to the lack of participation by the
defendant at this point in the litigation."" This also
speeds up rulings, which can result in TROs issuing
in a matter of days, or even hours, after a complaint
is filed."

Online marketplaces also tend to act quickly
after being notified of a TRO against their resell-
ers, freezing all of the accused infringer’s activ-
ity, including withdrawals from the accused
infringer’s own accounts.”” And because the only
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information plaintift may have to identify a defen-
dant is the alias that defendant uses to sell prod-
ucts on an online marketplace, courts typically
allow plaintifts to serve the complaint and TRO
on defendants via alternative means, such as email
or directly through the online marketplace.' This
makes serving a large number of defendants —
many of whom may be located abroad — much
easier for plaintiffs.

OTHER RELIEF

Because a TRO only lasts 14 days,"” plaintiffs
promptly seek default judgments against no-show
defendants and preliminary restraining orders
(PRO) against those that make appearances.’® But
online marketplaces have been known to continue
freezing defendants’ accounts well past the expira-
tion of TROs, even if a PRO is not issued or even
sought.” This can be devastating for smaller defen-
dants, as they are denied access to the very funds
needed to defend themselves from the claims being
levied against them.'®

Initiating a Schedule A Case in a district court
may be preferable to going to online marketplaces
directly because it allows plaintiffs to obtain faster,
more far-reaching results. Compared to Amazon’s
Patent Evaluation Express (APEX) process, for
example, Schedule A Cases can result in TRO’s
issuing as quickly as the same day a complaint
is filed, and can include hundreds of listings in a
single complaint."” Amazon’s APEX process, on
the other hand, takes approximately 14 weeks
and only allows a plaintift to accuse 20 listings
at once.”’ But there are tradeoffs, of course. For
example, a Schedule A plaintift exposes itself to
the potential for counterclaims and expensive,
prolonged litigation if their claims are contested,
whereas there is no discovery in Amazon’s APEX
process and the available defenses are extremely
limited.?!

Schedule A Cases can provide quick,
cost-effective relief against widespread
IP theft on online marketplaces.

Furthermore, Schedule A Cases are open to
abuse due to the lack of adversarial proceed-
ings in obtaining a TRO and the relaxed service
requirements.” One must therefore ensure to

tollow the requirements of the Federal Rules
of Civil Procedure, including by only naming
defendants involved in infringing activities “aris-
ing out of the same transaction, occurrence, or
series of transactions or occurrences’ in patent
cases.” This requirement is likely the most dif-
ficult for courts to police sua sponte because the
defendants that are the subject of a Schedule
A Case often are of the type that intention-
ally hide their true identities and interrelation-
ships.?* But this potential issue is easily addressed
by simply filing multiple complaints against dif-
ferent groups of respondents,” which can often
be done in the same court if the defendants are
located abroad.*

CONCLUSION

In sum, Schedule A Cases can provide quick,
cost-effective relief against widespread IP theft on
online marketplaces. Rights holders can, in a single
action, freeze the assets and remove the listings of a
large number of infringers in a matter of days. But,
as with all district court litigation, caution must be
taken to ensure compliance with the Federal Rules
of Civil Procedure.
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