
 

 
  

Internal Revenue Service 
United States Department of the Treasury 
Ben Franklin Station 
P.O. Box 7604, Room 5203 
Washington, D.C., 20044 
  
February 23, 2024 
  
Re: REG-117631-23 Request for Comments on Section 45V Credit for Production of Clean Hydrogen 
  
Dear Secretary Yellen and Commissioner Werfel: 

On December 22, 2023, the U.S. Treasury Department and Internal Revenue Service (Treasury) issued a Notice 
of Public Rulemaking (NPRM), proposing guidance for how entities can claim the Section 45V Clean Hydrogen 
Production Tax Credit established by the Inflation Reduction Act of 2022 (IRA). The IRA specifies emissions 
thresholds that impact the amount of tax credit hydrogen producers can claim, up to $3 per kilogram for the 
cleanest hydrogen. Treasury has the difficult task of creating rules to accurately measure emissions associated 
with electricity used in electrolysis, one of the few commercialized ways to make truly clean hydrogen that 
would qualify for the $3/kg incentive. 

Measuring the emissions intensity of electricity is a dynamic and complex endeavor that depends on real-time 
electricity system dynamics, making it necessary to develop new systems for accurate measurement. An overly 
complex measurement system risks becoming impossible to manage, exceeding agency capacity to administer 
the rules and making qualification for tax credits unpredictable. In its rule design, Treasury must balance (1) the 
accuracy with which the rules judge hydrogen production against the IRA’s statutorily required greenhouse gas 
(GHG) emissions thresholds with (2) the administrability of the rules, such as having a sufficiently simple design 
to provide business clarity and ensure Treasury can expeditiously verify compliance. Additionally, Treasury must 
be mindful of Congress’ implied intent for 45V to grow the clean hydrogen industry—that is, Congress created 
the credit in order to spur the development of clean hydrogen. 

In our assessment, Treasury has thus far achieved a workable balance between administrability and accuracy in 
its draft rules. We stand by our original comments from December 2022 and commend Treasury for proposing 
strong yet readily implementable guardrails for electrolytic hydrogen, including criteria for incrementality, 
deliverability, and time-matching (the “three pillars”).1 A wealth of studies published over the last year affirm 
that this framework is essential for ensuring a reasonable level of accuracy in determining electrolytic hydrogen 
production’s GHG emissions, while industry statements and experience abroad indicate these rules are 
sufficiently clear in how projects can demonstrate compliance.

 
1 https://www.regulations.gov/comment/IRS-2022-0029-0145 
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Treasury’s framework also supports the growth of low-carbon hydrogen production, both in the near term and 
long after the tax credit expires. Substantial analytical and real-world evidence demonstrates that electrolysis 
projects meeting Treasury’s criteria will be financially viable. These rules also provide the nascent clean 
hydrogen industry with integrity—protecting against higher climate-warming emissions, exacerbated harmful air 
pollution, and increased energy prices—that it will need to keep its social license to operate and avoid becoming 
mired in obstacles driven by public opposition. Lastly, this framework trains the industry to innovate on 
flexibility, setting it up to adapt to a post-45V world rather than remain dependent on subsidy extensions or face 
early retirement. 

Treasury’s NPRM requests comment on various aspects of its rules, such as whether and how to design options 
to qualify electrolytic hydrogen production that would not induce upstream GHG emissions yet does not fit 
neatly within the three-pillars framework. In these comments, we share our assessment of various exemption 
options identified by Treasury, generally recommending that Treasury either establish targeted guardrails 
designed to capture specific circumstances or not include exemptions at all. Treasury’s three-pillars framework 
already qualifies the vast majority of electrolysis that would meet the statutory emissions threshold and does so 
with a high degree of accuracy. We find few options exist to achieve a reasonable degree of accuracy within the 
proposed exemptions, and each comes at the high risk of undermining this accuracy and thereby greatly 
increasing GHG emissions in proportion to the size of the exemption. Furthermore, our previous research and 
comments show none of the exemptions is necessary to promote robust, cost-effective growth of domestic 
clean hydrogen. 

These comments predominantly focus on hydrogen produced via electrolysis. They are intended to help 
Treasury finalize its 45V guidance in a manner that ensures the rules support the development of a robust, truly 
clean hydrogen industry that satisfies the IRA’s requirements. The comments are organized in three parts: 

1. A preface commending and defending Treasury’s draft guidance, offering new analysis and real-world 
evidence to the record that supports maintaining strong rules that include the current iteration of the 
three-pillars framework; 

2. A set of responses to specific Treasury questions, focusing primarily on exemptions that aim to target 
clean energy curtailment, avoided clean power plant retirements, and binding emissions caps; and 

3. An Appendix that attaches our stand-alone public analysis assessing potential exemptions to Treasury’s 
“incrementality” requirement in far greater detail. 

Energy Innovation Policy & Technology LLC® is a nonpartisan climate policy think tank delivering high-quality 
research and original analysis to help policymakers make informed energy policy choices. We appreciate the 
opportunity to comment on this rulemaking that is so crucial to achieving U.S. climate goals and creating a safe, 
habitable planet and thriving economy for generations to come. 

Part 1 – Evidence Supporting Treasury Draft Guidance 

This section reaffirms the necessity of the core components of Treasury’s NPRM—namely, its inclusion of 
incrementality, deliverability, and time-matching requirements for electrolyzers—by using new analysis and 
real-world evidence to demonstrate how these components (1) strike the right balance between accuracy and 
administrability and (2) support the clean hydrogen industry’s robust growth. 
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Balancing accuracy with administrability 

We commend Treasury for striking the right balance between accuracy and administrability in its NPRM. 
Namely, we support the following proposed decisions: 

• Requiring electrolyzers to use tradable energy attribute certificates (EACs) meeting criteria for 
incrementality, deliverability, and time-matching at an appropriate degree of stringency (e.g., phasing in 
hourly time-matching no later than 2028 and without grandfathering) and level of detail (e.g., paying 
attention to the impact of transmission line losses on the quantity of EACs an electrolyzer must procure 
from distant clean energy resources).2 

• Basing the value of the 45V credit on the lifecycle GHG emissions rate of all hydrogen produced at a 
given facility over an entire year (i.e., disallowing the cherry-picking of hours, which would cross-
subsidize hours of dirty hydrogen production using tax credits earned during hours of clean hydrogen 
production).3 

• Providing an anti-abuse rule to disqualify hydrogen produced for the sole purpose of earning tax credits 
and used in a wasteful manner, such as using electricity generated from hydrogen combustion to 
electrolyze more hydrogen.4 

Accuracy 

Hydrogen electrolyzers can draw clean electricity from new, dedicated, off-grid resources, which ensures a high 
level of accuracy in meeting 45V’s emissions thresholds. However, they can also buy power from the grid (or 
divert power at the source from existing clean energy resources that currently feed the grid). Because the grid is 
a dynamic system, changes in one area affect the whole and have non-intuitive impacts. Thus, accurately 
measuring the emissions impacts of using grid power is more complicated and requires some proxy for 
emissions intensity to make administering the 45V tax credit possible. 

Since Treasury closed its first comment period in December 2022, a range of research firms, consultancies, and 
universities have published studies assessing electrolyzers’ impact on the power grid.5 The evidence 
overwhelmingly agrees with the U.S. Department of Energy’s (DOE) own assessment that electrolyzers would 
induce substantial upstream GHG emissions without guardrails in place. 6 The evidence also shows that EACs are 
a practical tool for evaluating marginal emissions impacts on the grid and that a strong three-pillars framework 

 
2 Proposed Section 1.45V-4(d)(3). 
3 Proposed Section 1.45V-4(a). 
4 Proposed Section 1.45V-2(b)(1). 
5 For example, see: (1) https://energyinnovation.org/publication/smart-design-of-45v-hydrogen-production-tax-credit-will-
reduce-emissions-and-grow-the-industry/; (2) https://zenodo.org/records/10041735; (3) 
https://www.evolved.energy/post/45v-three-pillars-impact-analysis; (4) https://about.bnef.com/blog/us-hydrogen-
guidance-be-strict-or-be-damned/; (5) https://www.epri.com/research/products/000000003002028407; and (6) 
https://energy.mit.edu/wp-content/uploads/2023/04/MITEI-WP-2023-02.pdf 
6 Specifically, the DOE concludes: “If hydrogen producers acquire and retire EACs whose attributes meet these criteria, it 
would be reasonable to treat induced grid emissions as zero and for hydrogen producers to deem their GHG emissions from 
electricity to be the lifecycle GHG emissions associated with the specific generators from which the EACs were purchased 
and retired.” See: https://www.energy.gov/sites/default/files/2023-
12/Assessing_Lifecycle_Greenhouse_Gas_Emissions_Associated_with_Electricity_Use_for_the_Section_45V_Clean_Hydrog
en_Production_Tax_Credit.pdf 
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can provide reasonable evidence that electrolyzers purchasing compliant EACs are not inducing upstream GHG 
emissions. 

More recent assessments published since Treasury issued its NPRM further conclude that loosening these 
rules—such as by making undiscerning exemptions for existing clean energy to qualify as zero-emissions—would 
be almost certain to worsen GHG emissions well beyond statutory thresholds.7 In fact, a book-and-claim system 
that permits EACs to eschew any of the three pillars would allow hydrogen to receive the maximum 45V credit 
even when it results in greater GHG emissions increases than steam-methane-reformed hydrogen—that is, 
worse than the status quo and far above statutory thresholds. Backtracking on any of the three-pillars provisions 
would fundamentally undermine the accuracy of Treasury’s accounting rules and the efficacy of Congress’ intent 
to stimulate truly clean hydrogen production. 

Administrability 

In its three-pillars framework, Treasury landed on an approach that is nuanced in its ability to assure low GHG 
emissions while being relatively simple to demonstrate and verify compliance. It approaches every pillar with 
some accommodations for practical concerns. For example, incrementality includes a 36-month look-back 
provision for when clean energy must come online for an electrolyzer to use its electricity rather than requiring 
projects be exclusively co-located and off-grid. Deliverability includes fairly large regions tied to the DOE’s expert 
assessment of transmission bottlenecks (although accuracy could still be improved in a practical manner by 
restricting projects to the zonal or nodal level for regions with organized power markets). And time-matching 
stops at the hourly rather than 5-minute level while allowing a brief phase-in period to fully develop and 
socialize the needed registry software across the entire U.S. 

Each of the accommodations above affects the accuracy of the accounting, but they also represent a fair middle 
ground to ensure the rules create predictable market conditions and do not require ex post accounting 
adjustments for every project. For example, incrementality rules are vintage-based and not contract-based, 
meaning the hydrogen electrolyzer is barred from obvious violations of the principle (e.g., drawing power from 
clean energy resources built before 45V was even established) but may not be responsible for actually driving 
new clean energy resources onto the grid. The transmission planning zones similarly prevent many clear 
instances where deliverability would be highly unlikely but remain large enough to create discrepancies in 
marginal emissions when regional transmission systems are congested. Treasury cannot let the perfect be the 
enemy of the good, and its proposed rules do not do so. 

Treasury and potential hydrogen producers can take heart that the stringency of these proposed rules roughly 
matches that of the recently adopted European Union definition of renewable hydrogen.8 While there has been 
substantial pressure from electric utilities and developers to weaken Treasury’s rules, many developers are also 
openly advocating for the three-pillars framework.9 Given that the EU—which has a complex multinational 
bureaucracy—has passed and begun to administer similar rules, and given that developers are investing in 
projects in the EU and U.S. alike that are three-pillars compliant, there is already substantial evidence that 
Treasury’s proposed rules strikes the right balance between accuracy and administrability. 

 
7 See: (1) the attached Appendix; and (2) https://rhg.com/research/clean-hydrogen-45v-tax-guidance/; and (3) the 
“Research_Addendum_NOPR_Proposals.pdf” file at https://zenodo.org/records/10689836 
8 https://energy.ec.europa.eu/news/renewable-hydrogen-production-new-rules-formally-adopted-2023-06-20_en 
9 For example, see: https://hystorenergy.com/hydrogen-industry-support-of-strong-45v-rules/ 
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Supporting the clean hydrogen industry’s robust growth 

Treasury’s final rules will have a monumental impact on the development of the clean hydrogen industry. Our 
April 2023 report on 45V guidance design showed that the excellent renewable energy resources in the U.S. 
mean there will be ample opportunities to produce competitively priced clean hydrogen under the three-pillars 
framework.10 The three pillars won’t work for all stakeholders, but Congress’ intent through this statute was not 
to subsidize every conceivable hydrogen production project—it was to promote the growth of truly clean 
hydrogen and to delegate the metrics on which this was based to Treasury. Treasury’s proposed guidance 
accomplishes this goal and should be preserved. 

Beyond general research, real-world evidence suggests Treasury’s three-pillars framework will (1) spur rapid 
deployment of truly clean electrolytic hydrogen production; (2) garner the public support necessary to avoid 
lengthy project delays and cancellations; and (3) set the industry up for lasting success and growth once the 45V 
credit expires. 

Rapid deployment 

The U.S. can look to clean hydrogen market activity in the EU since its three-pillars framework was finalized in 
June 2023 to understand likely domestic market impacts.11 The EU’s rules include similar incrementality, 
deliverability, and time-matching requirements, with the “incrementality” definition in particular going even 
further than Treasury’s NPRM by requiring long-term contracts with new unsubsidized clean energy resources. 
Since the EU finalized its rules, it has continued to experience high levels of investment in electrolyzers,12 with 
evidence suggesting investment has increased rather than declined following the decision.13 As one example, 
Shell announced Europe’s largest renewable electrolysis project in 2022 before the EU rules had been decided.14 
More recent reporting from November 2023 shows the project has continued development despite finalization 
of the three-pillars framework; further, far larger renewable electrolysis projects have since been announced.15 

In the U.S., and within the context of 45V’s specific design, recent analytical evidence shows electrolysis projects 
would be financially viable under a three-pillars framework.16 Many hydrogen and renewable energy developers 
agree, mobilizing around the need for strong rules as demonstrated by a range of industry sign-on letters, 

 
10 https://energyinnovation.org/publication/smart-design-of-45v-hydrogen-production-tax-credit-will-reduce-emissions-
and-grow-the-industry/ 
11 https://energy.ec.europa.eu/news/renewable-hydrogen-production-new-rules-formally-adopted-2023-06-20_en 
12 For example, see (1) this announcement from the European Climate, Infrastructure, and Environment Executive Agency, 
which notes “132 bids were placed in the first-ever Innovation Fund auction for renewable hydrogen”: 
https://www.linkedin.com/posts/ruudkempener_if23auction-staytuned-innovationfund-activity-7162152875870113794-
1AXE/; and (2) this International Energy Agency dashboard of clean hydrogen production projects: 
https://www.iea.org/data-and-statistics/data-tools/hydrogen-production-projects-interactive-map 
13 https://twitter.com/JesseJenkins/status/1712889119498817734 
14 https://www.shell.com/media/news-and-media-releases/2022/shell-to-start-building-europes-largest-renewable-
hydrogen-plant.html 
15 https://www.portofrotterdam.com/en/news-and-press-releases/planned-800-mw-eneco-electrolyser-brings-the-target-
of-25-gw-hydrogen 
16 https://zenodo.org/records/7948769#.ZGZ7n3bMLo8 
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statements, and announcements.17 For example, just one group of developers has stated an intent to invest in 
upwards of 50 gigawatts of new electrolyzers while urging Treasury to “be skeptical of claims that proposed 
strong guidance will kill the industry” and stating that such claims are “demonstrably false.”18 Beyond declaring 
this appetite for investment, these companies insist strong rules would drive “a sprint to success for the U.S. 
electrolytic hydrogen market” and “enable sustainable industry growth.” 

A range of renewable energy and hydrogen developers have also announced specific projects that will meet 
Treasury’s proposed rules.19 In general, however, it’s likely many groups will hold off on other project 
announcements until they have business certainty from final rules, as this will determine whether they pursue 
investments in projects that would raise GHG emissions—which might earn more 45V credits under a looser 
framework—or move ahead with truly clean electrolysis projects. In any case, Treasury is not obligated to make 
every possible hydrogen project pencil out, and research suggests its three-pillars framework would have little 
impact on the volume of clean hydrogen production—only the emissions intensity.20 

Public support 

As a new industry, hydrogen has thus far lived outside of the general public’s awareness. However, if the 
hydrogen industry is allowed to grow in a manner that worsens climate pollution, raises consumer energy 
prices,21 and wastes taxpayer money (by using funds intended for clean hydrogen in a manner that drives far 
dirtier production), it risks destroying its integrity and quickly forfeiting its social license to operate. 

Already, many public stakeholders are mobilizing to demand Treasury sets rules that promote—with a high level 
of confidence—truly clean hydrogen production.22 To achieve liftoff, especially in the context of the DOE’s 
hydrogen hubs, the industry will need to avoid costly lawsuits, demonstrations, and other roadblocks that could 
waste valuable time and limited money. Developers are stressing that they are concerned about this, noting 
loose rules would “engender public backlash and stymie our industry’s growth.”23 Avoiding this detrimental 
outcome will mean building and maintaining public trust and support, and this will only happen if the industry 

 
17 For example, see: (1) https://greenh2catapult.com/2023/11/06/joint-letter-on-45v-implementation/; (2) 
https://s3.documentcloud.org/documents/23854072/hourly-matching-industry-letter-final.pdf; (3) 
https://www.taxnotes.com/research/federal/other-documents/irs-tax-correspondence/group-urges-hourly-matching-
implementation-for-hydrogen-credit/7h1c6; and (4) 
https://content.govdelivery.com/accounts/USTREAS/bulletins/381482f?reqfrom=share 
18 https://hystorenergy.com/hydrogen-industry-support-of-strong-45v-rules/ 
19 Many announcements are organized here, though this list is not exhaustive: 
https://www.canarymedia.com/articles/hydrogen/the-biden-administration-has-a-chance-to-do-clean-hydrogen-right 
20 https://www.evolved.energy/post/45v-three-pillars-impact-analysis 
21 https://energyinnovation.org/wp-content/uploads/2023/11/Consumer-Cost-Impacts-of-45V-Rules-2.pdf 
22 For example, see: (1) https://www.nrdc.org/sites/default/files/2023-11/climate-groups-3-pillars-wh-20230616-letter.pdf; 
(2) https://subscriber.politicopro.com/f/?id=0000018b-d509-deac-a19b-f58907a60000; (3) 
https://static.politico.com/2f/90/1afdd26e4561918c93caaf53fa83/feb-2024-45v-advocates-letter-to-gov-
newsom.pdf?nname=california-climate&nid=00000189-315c-d8dd-a1ed-797dc9f10000&nrid=ad1ab22e-203c-479d-8d76-
dd580beb334e&nlid=2745178; (4) https://energynews.us/wp-content/uploads/2024/02/Midwest-Advocates-Letter-to-
MachH2-February-2024.pdf; (5) https://www.citizen.org/wp-content/uploads/Consumer-Advocates-45V-Letter.pdf; (6) 
https://www.ncelenviro.org/app/uploads/2023/06/State-Legislative-Sign-On-Letter-re_-IRA-45V-Clean-Hydrogen-Tax-
Credit-Revised.pdf; (7) https://www.nrdc.org/sites/default/files/2023-11/hydrogen-implementation-3-pillars-senators-
letter-to-irs-20230525.pdf; and (8) https://www.whitehouse.senate.gov/news/release/whitehouse-merkley-heinrich-call-
on-treasury-to-swiftly-implement-strict-clean-hydrogen-tax-credit-rules 
23 https://hystorenergy.com/hydrogen-industry-support-of-strong-45v-rules/ 
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grows in a high-fidelity manner—one that leads to truly clean hydrogen production with minimal collateral 
damage to consumers and communities. 

Lasting success 

While near-term growth is essential to build a new industry, it’s similarly crucial to consider whether the 
industry will collapse or continue its growth trajectory when its supportive policy expires. Treasury’s three-pillars 
framework establishes the guardrails needed to train an industry capable of long-term success. Loosening these 
rules in one or more ways would chip away at this durability, increasing the risk of stranding individual projects 
or developing an ecosystem too fragile to transition to a subsidy-free world.24 

Specifically, Treasury’s framework would promote innovation in flexible electrolyzer technologies capable of 
rapidly adjusting to changes in variable renewable energy output. It would also drive investment in midstream 
infrastructure, like pipelines and storage, that can smooth gaps in electrolyzers’ output. When 45V expires, 
these projects would be ready to adjust to a situation in which electrolyzers must flexibly operate only during 
periods of sufficiently low electricity prices and in which midstream infrastructure is built and ready to handle 
fluctuations in production. This framework would also support other socially beneficial outcomes like improving 
grid reliability (by helping to integrate renewable energy resources into the system). 

By contrast, loosening Treasury’s rules along any dimension would cut into this flexibility incentive. For example, 
developers who can earn the full 45V credit around the clock, such as by being permitted to qualify electricity 
procured from existing nuclear power plants, will have little reason to innovate—purchasing the cheapest, least-
flexible electrolyzer would maximize profitability despite failing to advance the technologies needed to stand up 
an industry that can sustain itself in a post-subsidy world. Such a scenario would also cut the incentive to invest 
in hydrogen storage, as hydrogen production would be much more consistent (albeit at the cost of being far 
more likely to have a high GHG emissions intensity). 

In sum, Treasury’s proposed framework sets clean hydrogen up for long-term success, while loose rules would 
risk building an industry that would remain dirty and require perpetual subsidies to avoid stranded assets and 
lost jobs. 

Part 2 – Responses to Treasury Comment Requests 

This section directly responds to specific requests for comment laid out in Treasury’s NPRM. For ease of 
reference, we cite the page number where each request can be found in the Federal Register version of the 
NPRM.25 

Requests primarily related to incrementality 

Treasury makes many specific requests for comment around whether and how to offer exemptions from 
incrementality in circumstances that, in theory, would not induce GHG emissions impacts despite the use of 
existing clean energy. Given these requests’ interrelated nature, we wrote and published a stand-alone analysis 

 
24 https://energyinnovation.org/publication/smart-design-of-45v-hydrogen-production-tax-credit-will-reduce-emissions-
and-grow-the-industry/ 
25 Federal Register, Vol. 88, No. 246, Tuesday, December 26, 2023: https://www.govinfo.gov/content/pkg/FR-2023-12-
26/pdf/2023-28359.pdf 
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assessing these considerations and offering detailed recommendations. This analysis is also attached as the 
Appendix to these comments. Below, we offer some additional thoughts on a subset of specific Treasury 
requests, but we strongly encourage reviewing the Appendix for our full set of recommendations. 

Request being addressed (page 89230): “The Treasury Department and the IRS seek comment on whether to 
recognize an avoided retirements approach that would treat EACs from an existing electricity generating facility 
as satisfying the incrementality requirement if the facility is likely to avoid retirement because of its relationship 
with a hydrogen production facility.” 

Response: We recommend Treasury not offer an exemption intended to support clean energy resources that 
might retire if not for support from 45V, as there is little evidence this is needed, and any attempt to capture 
such circumstances is far more likely to induce substantial GHG emissions (by overestimating facilities’ revenue 
requirements) and market manipulation. If Treasury nonetheless decides to create such an exemption, we 
propose two options that can help mitigate these adverse impacts. Please refer to the Appendix for details. 

Request being addressed (page 89231): “The Treasury Department and the IRS seek comment on whether to 
provide an opportunity to demonstrate zero or minimal induced grid emissions through modeling or other 
evidence under specific circumstances.” 

Request (continued): “The Treasury Department and the IRS request comments on this demonstrated 
or modeled minimal-emission approach, including: (i) the circumstances in which it should be available 
and the criteria that are appropriate to evaluate and determine whether those circumstances occur;” 

Response: There is one circumstance in which incremental power demand for clean hydrogen 
production is met with existing non-incremental clean electricity generators without increasing overall 
grid emissions. That circumstance is if both demand and clean supply are in the same transmission 
region or pocket during a period when the marginal producer is a clean energy resource. Typically, this 
happens when: 

(a) The overall region is saturated with clean electricity generation such that any incremental 
demand will be met by such generation. 

(b) Both the clean electricity consumer and the clean electricity generators are located in the same 
transmission pocket behind constrained transmission facilities such that incremental 
consumption can only be met by the local clean generation facility. 

(c) Incremental consumption at the location of the electrolyzer allows for the redispatch of the 
generation fleet (within a system of transmission constraints) such that some dirtier units are 
turned down and some cleaner units are turned up in a way that maintains or even lowers 
overall emissions on the grid without necessarily involving extra generation from any specific 
clean electricity generators. 

Note that all evidence points to (b) being a much more frequent occurrence than (a) or (c) in today’s 
power systems (see Appendix). In the absence of locational marginal emissions (LME) data, locational 
marginal prices (LMPs) are most appropriate for determining whether these circumstances occur (see 
Appendix). 

Request (continued): “(ii) who should apply under this approach, the electricity generation facility, the 
hydrogen producer, or both;” 
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Response: In case (a) above, it seems possible for an electric generating facility to qualify for an 
exemption from the incrementality criteria. The situation in a particular interval for the overall system is 
easy to validate in one of the existing power markets (which cover more than two-thirds of all U.S. 
consumers). Unfortunately, situation (a) is not that frequent (well below the 5 percent levels referred to 
by Treasury) and is unlikely to provide a steady-enough source of EACs for potential electrolyzers looking 
to qualify for 45V. Qualifying EACs under scenario (a) are also likely to be of lower value to existing 
generators, as the system will be flush with clean power at those times (though can still serve as a useful 
supply of incrementality-exempt credits to the EAC market in these hours). 

For the more common case (b) and the rarer case (c), the actual location of the electrolyzer and time of 
consumption are essential elements. Hence, no electricity generation facility could apply on its own to 
produce an incrementality-exempt EAC for a given deliverability zone. In addition, a given hydrogen 
producer would also not be able to demonstrate its eligibility without data from its local grid operator 
and balancing authority—typically a utility, transmission operator, independent system operator (ISO), 
or regional transmission operator (RTO)—about the operating conditions of all relevant generation, 
storage, and transmission assets during the period of interest. 

In the Appendix, we detail how Treasury could work with ISOs/RTOs in current power markets to employ 
LMEs or LMPs to qualify compliance towards the 45V tax credit by specific hydrogen producers via the 
use of EACs from existing zero-emission assets. If Treasury chooses to follow this approach for “Zero or 
Minimal Induced Grid Emissions Through Modeling or Other Evidence,” we strongly encourage Treasury 
to leverage the expertise of these third-party expert entities (overseen by the Federal Energy Regulatory 
Commission, or FERC). 

Finally, we believe that the most practical implementation path for including existing generation in 
providing power to the hydrogen producer qualifying under 45V is not to focus on a particular generator 
or producer but on specialty tariffs, either from a utility or market operator (each with tariffs regulated 
at public utility commissions and/or FERC) that could guarantee producers 45V-compliant supply with a 
mixture of existing and incremental clean supply modeled to have zero or low emissions. 

For example, California’s proposed Senate Bill 993 envisages a new tariff for California utility customers 
that would be exclusively offered to certain classes of new customers, including those “producing 
hydrogen using an electrolysis of water” and would “provide hourly time-matched renewable or zero-
carbon energy that would meet the requirements of the Clean Hydrogen Production Tax Credit (26 
U.S.C. Section 45V) so that program participants could rely on the delivered electricity to meet those 
requirements.”26 Utilities offering this tariff would be looking to guarantee 45V-compliant supply to 
hydrogen producers. They would be the ones tasked with finding ways to include existing generation via 
verifiable modeling, rather than their customers. 

Request (continued): “(iii) what data or modeling should be submitted;” 

Response: As mentioned, most opportunities to qualify existing generation through modeling and other 
evidence will require data about the state of the grid. Such data could be used to inform models that 
demonstrate that a proposed arrangement will result in zero or minimal induced grid emissions either 
for some future period (likely involving integration with an integrated resource plan) or in real time 

 
26 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB993 
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(qualifying supply in real time). This information would need to be submitted by whichever entity is 
providing a specialty tariff allowing customers to buy certified 45V-compliant power like in the California 
example above or providing a criteria (like an LMP or LME) to help hydrogen producers qualify for the 
45V tax credit. 

Request (continued): “(iv) best practices for making such demonstrations, including for ensuring the 
impartiality and replicability of calculation approaches;” 

Response: In a situation where the main modeler or producer of evidence is an independent third party 
like an ISO/RTO, they should be presumed impartial (given that they are usually transparent, have active 
stakeholder processes, and must answer to FERC)—at least when it comes to real-time criteria like LMPs 
and LMEs with replicable and transparent calculation approaches. 

For other parties like vertically integrated utilities, we would not presume impartiality. Such parties 
might have a commercial interest either on the generation side or on the hydrogen production side that 
undermines the perception of impartiality. They may also be regulated by entities like a public utility 
commission that are more responsive to implementing state policy than federal policy like the IRA. In 
such cases, Treasury would be best served by looking to a federal agency like the DOE and its national 
laboratories (the National Renewable Energy Laboratory is likely the best positioned) to validate 
modeling and other evidence. If these entities create protocols or replicable calculation approaches that 
multiple parties intend to use, these should be validated by a peer review panel. 

Request (continued): “(v) how an administrator of such a program would validate the accuracy of 
applicant submissions;” 

Response: We do not think Treasury should get involved in validating models or other evidence tied to 
complex grid management issues. Treasury should leverage existing bodies instead to qualify specialty 
tariffs or specific supply agreements along the lines noted above. 

Request (continued): “(vi) under what circumstances, if any, it would be appropriate to deem 
generation to satisfy the incrementality requirement without modeling, and what documentation 
should be provided in these cases;” 

Response: We believe that ISOs/RTOs—or perhaps federal Power Marketing Administrations or neutral 
third parties—could produce criteria (LMPs or LMEs for a node tied to a specific hydrogen facility, or 
system-wide marginal emissions factors to qualify a generic zero-emission electric generation facility) 
without any incremental modeling besides their existing dispatch and optimization tools (such as the 
Security Constrained Economic Dispatch that produces LMPs). We think hourly LMPs or LMEs would be 
sufficient. 

In other cases, such as a vertically integrated investor-owned utility interested in supplying 
incrementality-exempt zero- or low-emission power to a hydrogen producer, we think more detailed 
grid modeling and hourly emissions forecasts will need to be submitted with third-party validation as 
mentioned above. 

Request (continued): “(vii) the process by which eligibility for this approach should be determined and 
any related administrability considerations;” 
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Response: Demonstrating zero or minimal induced grid emissions from existing facilities through 
modeling or other evidence is a task requiring expert knowledge of electricity grids and specific 
knowledge about existing infrastructure and operational conditions. This is well beyond scope for what 
Treasury (or even the DOE) could practically administer on their own, and Treasury would be well served 
by working with independent expert bodies. In our Appendix, we detail how Treasury could work with 
ISOs/RTOs (which manage the large majority of U.S. power consumption) with minimal effort on 
Treasury’s part. 

Request (continued): “(viii) the period during which any determination of incrementality would be 
maintained before a new showing would be required;” 

Response: For a real-time approach to qualifying EACs as exempt from incrementality (a special vintage 
flag) or using marginal emissions criteria to exempt some hydrogen producers’ consumption from an 
incrementality test tied to the commercial operations date, validation will be happening in real time 
(loosely speaking, as we recommend an hourly approach) and the showing will be automatic. There may 
be a need to periodically audit the methodology of the administrating market or entity. 

For specialty tariffs offered to interested hydrogen producers that use modeling and other evidence to 
pre-qualify a supply of energy, an annual showing should be made that the modeling and other evidence 
still stands up, perhaps with a penalty scheme if there are large deviations from previously predicted 
emissions. 

Request (continued): “(ix) the circumstances and capability of EACs and tracking systems to track and 
verify energy attributes from such sources.” 

Response: The system of EACs and tracking systems that will be developed to track and verify energy 
attributes for the three-pillars approach should be sufficient to implement a practical scheme for using 
modeling and other evidence to exempt some minimal emitting electricity generation from an 
incrementality requirement because of zero or minimal induced grid emissions. However, to catch the 
broad majority of opportunities in this space, additional specialty tariffs focused on emissions intensity 
will be needed to complement the tracking system approach. See the Appendix for more detail and 
examples. 

Request (page 89232): “The Treasury Department and the IRS seek comments on this five percent-allowance 
approach, including the merits of this approach compared to the targeted pathways described, particularly with 
respect to balancing administrative feasibility and burden with accuracy of identifying circumstances with a low 
risk of induced grid emissions. The Treasury and the IRS also seek comments on whether 5 percent is the 
appropriate magnitude for an allowance. […] The Treasury Department and the IRS also seek comments on: (i) 
how a five-percent allowance should be tracked, allocated, and administered and how feasible it is for EAC 
tracking systems to incorporate data on such an allowance; (ii) whether the five percent should apply to all 
existing minimal-emitting electricity generators in all locations or a subset and for what reasons; (iii) whether 
such an allowance should be assessed at the individual plant level or across an operator’s fleet within the same 
deliverability region; (iv) any other administrability considerations.” 

Response: In the attached Appendix, we explain that a general carve-out exempting 5 percent of existing clean 
energy generation from the incrementality requirement is extremely misaligned with the factors used to justify 
that allowance (e.g., curtailment). The balance between accuracy and administrability is completely thrown off 
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by using too broad a brush, with our findings backed up by rigorous modeling from Princeton University and 
Rhodium Group.27 If Treasury decides to pursue an approach that includes existing generators under justifiable 
circumstances, there are more granular, targeted approaches that could be applied without sacrificing too much 
accuracy on upstream GHG emissions impacts of hydrogen production. See the Appendix for detailed 
recommendations on this 5 percent allowance approach and other, more targeted approaches to qualifying 
existing clean energy. 

Request (page 89232): “The Treasury Department and the IRS seek comments specifically on whether and how 
the ‘averaging’ approach of a proxy appropriately captures the circumstances in which generation is incremental 
or does not generate induced grid emissions.” 

Response: As we show in the Appendix, the “averaging” approach of this proxy—which we understand to mean 
basing the percent allowance on the national average occurrence of circumstances like curtailed clean energy—
is effectively irrelevant since the vast majority of curtailment cannot be economically captured and certainly will 
not be under a broad, indiscriminate exemption for existing clean energy.  

Request (page 89232): “The Treasury Department and the IRS also seek comments on how and whether the 
targeted alternative approaches or the other proxy approaches described subsequently […] might replace the 
five-percent allowance or might be coordinated with the allowance.” 

Response: We strongly recommend Treasury forgo the 5 percent allowance approach either outright or in favor 
of targeted approaches. We also recommend Treasury not implement both types (general and targeted) of 
allowances. With the right guardrails in place, targeted approaches would do a better job managing the issues 
justifying an allowance at any level, and adding broad allowances on top is likely to do much more harm 
(increased emissions) than good (capturing opportunities for drawing power from existing resources in a manner 
that wouldn’t increase emissions). Mixing both would further undermine the basis for a general 5 percent carve-
out in the first place. See the Appendix for more discussion, including our conclusions of the appropriate 
guardrails necessary to make targeted exemptions workable, as well as Princeton University’s analysis of the 
GHG emissions impacts of both a 5-10 percent carve-out and an inadequately-designed emissions cap 
program.28 

Requests primarily related to deliverability 

Request (page 89227): “The Treasury Department and the IRS seek comments on whether a different treatment 
would be more appropriate to account for transmission and distribution line losses.” 

Response: We agree with Treasury that the correct approach for accounting for line losses is to require a 
hydrogen production facility to match each consumed megawatt hour (MWh) with [ 1 / (1 - line losses) ] 
qualifying EACs. For example, using the DOE/GREET national line loss value of 4.9 percent would require 

 
27 See: (1) the “Research_Addendum_NOPR_Proposals.pdf” file for Princeton University’s analysis here 
https://zenodo.org/records/10689836 and (2) Rhodium Group’s analysis here https://rhg.com/research/clean-hydrogen-
45v-tax-guidance/ 
28 See the “Research_Addendum_NOPR_Proposals.pdf” file for Princeton University’s analysis: 
https://zenodo.org/records/10689836 
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1.05 EACs per MWh consumed. In the case of co-located, directly connected projects, this provision should be 
waived. 

Request (page 89233): “Proposed § 1.45V–4(d)(3)(iii) would provide that an EAC meets the deliverability 
requirements if the electricity represented by the EAC is generated by a source that is in the same region (as 
defined in proposed § 1.45V– 4(d)(2)(vi)) as the relevant hydrogen production facility. This approach provides 
reasonable assurances of deliverability of electricity because the regions, as defined earlier, were developed by 
the DOE in consideration of transmission constraints and congestion and, in many cases, match power-systems 
operation. The Treasury Department and the IRS recognize that transmission limitations also exist within these 
specified regions but are not aware of readily administrable options to reflect those grid constraints.” 

Response: Most of the regions defined within the NPRM are administered by ISOs/RTOs and could use a more 
granular notion of grid constraints and deliverability regions that would in fact be readily administrable 
(especially in collaboration with ISOs/RTOs). A natural regional and readily administrable sub-unit for these 
market regions is the regional hub or zone. Following from the DOE’s National Transmission Needs Study (cited 
as a reference for the regions picked in the NPRM), market price differentials are an established way to examine 
and administer the question of deliverability.29 It would be in Treasury’s interest to collaborate with ISOs/RTOs 
to define measures of deliverability within and between these regional hubs. For the former, this would improve 
consequential accounting for emissions; for the latter, it would help eliminate the threat of grid imbalance 
driven by the huge opportunity cost (low or double- to triple-digit negative prices or price differentials with their 
ultimate customers) that zero- or low-emissions generators would be willing to take on to maintain the ability to 
sell EACs. 

Request (page 89233): “The DOE has generally found that interregional transmission constraints tend to be 
greater than within-region constraints.” 

Response: Significant within-region constraints do exist and persist for a material amount of times in specific 
cases. For example, consider a new wind or solar project built in the ERCOT West Zone of Texas (high resource 
quality) and a new electrolyzer contracting with that project built in the ERCOT Houston Zone (closer to existing 
hydrogen customers). Real-time 15-minute prices for the ERCOT West and Houston Zones (see Appendix for a 
detailed graphic) reveal there was some congestion (i.e., price differential greater than zero) in 73 percent of 
intervals in 2023, significant congestion (above $20/MWh) 11 percent of the time, and even higher levels (above 
$40/MWh and $60/MWh) 3 percent and 2 percent of the time, respectively. Keep in mind that the highest-value 
45V tax credit will provide on the order of $60/MWh for qualifying electrolytic hydrogen producers. This points 
to some serious potential consequential emissions if trading hubs are not disaggregated. Given that the 
ISOs/RTOs present a ready potential partner and solution finder, with sophisticated tools at their disposal, it 
would be wise to consider taking advantage of their expertise to create more accurate compliance metrics. 

Request (page 89233): “The Treasury Department and the IRS request comments on whether there are 
additional ways to establish deliverability, such as circumstances indicating that electricity is actually deliverable 

 
29 “Although the regional calculation of the Market Price Differenial metric (see Figure IV-9) provided some indication of the 
need for interregional transmission, we can more directly assess the value of transmission across regions and 
interconnections by determining the average hourly difference in pricing between regional hubs. One indicator of the value 
of new transmission is the energy arbitrage potential, that is, the difference in price between two locations.” DOE National 
Transmission Needs Study p.36: https://www.energy.gov/sites/default/files/2023-
10/National_Transmission_Needs_Study_2023.pdf 
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from an electricity generating facility to a hydrogen production facility, even if the two are not located in the 
same region or if the clean electricity generator is located outside of the United States.” 

Response: Treasury should collaborate with balancing areas, ISOs/RTOs, and FERC to establish criteria for when 
electricity is actually deliverable between regions.30 For example, ISOs/RTOs monitor and publish in real time the 
available transfer capacity with other regions, especially ISOs/RTOs. If capacity is available on an inter-regional 
interface between two regions during a given time interval, then EACs from one region should become valid in 
the other during that time interval. If Treasury decides to adopt regional hubs within ISOs/RTOs as deliverability 
regions, it could work with each ISO/RTO to determine deliverability criteria between regions within the 
ISO/RTO. 

Requests primarily related to time-matching 

Request being addressed (page 89233): “Given the state of tracking systems, the expected responses to this 
proposed rule, and the impact of demand to drive development of the tracking systems, the Treasury 
Department and the IRS anticipate that the proposed duration of the transition rule would allow sufficient time 
for systems to develop hourly tracking mechanisms and for the associated trading markets to develop. The 
Treasury Department and the IRS acknowledge uncertainty in the timing of implementing an hourly matching 
requirement, however, and request comments on the appropriate duration of this transition rule to hourly 
matching, including specific data regarding current industry practices, the predicted timelines for development 
of hourly tracking mechanisms, and the predicted timeline for market development for hourly EACs.” 

Response: Our review of the prevailing evidence gives us confidence that a 2028 phase-in date for the hourly 
matching requirement would provide plenty of time for EAC registries to test and scale hourly tracking systems 
across the U.S. We point to EnergyTag’s comment submission as the best compilation of evidence and 
recommendations on these questions. 

In our previous comments to Treasury, we recommended a 2026 phase-in date. By proposing a 2028 date, 
Treasury is already granting a concession in favor of easier administrability over higher accuracy in GHG 
emissions accounting, which Rhodium Group finds would drive a cumulative GHG emissions impact on the order 
of 23 to 54 million metric tons (MMT) of CO2.31 While this may be reasonable to give developers little doubt that 
hourly tracking systems will be ready by the time Treasury’s requirement kicks in, there is little evidence that 
more time (beyond 2028) is needed. Rather than push the transition date to a later year, Treasury may choose 
to review tracking registries’ progress in developing the needed software by 2026 or 2027 and, if necessary, 
delay the transition by one year at a time (rather than preemptively assume systems will not be ready). 

We also recommend Treasury hold firm on its decision to not “grandfather” projects built (or commencing 
construction) before 2028 into a permanent annual-matching framework. On this issue, Rhodium Group finds 
grandfathering would “lead to systemwide cumulative emissions increases, counter to the goal of using 
hydrogen as a decarbonization goal” and violating 45V’s statutory emissions threshold.32 Specifically, Rhodium 
Group finds a cumulative GHG emissions impact from 2024 to 2035 of as much as 685 MMT CO2 should Treasury 

 
30 For example, PJM includes an appendix on “Methodology to Assess Transfer Capability” through identified “flowgates” in 
the Open Access Transmission Tariff it files with FERC. For more details on the methodology, see: 
www.pjm.com/pub/oasis/ATCID.pdf 
31 https://rhg.com/research/clean-hydrogen-45v-tax-guidance/ 
32 https://rhg.com/research/clean-hydrogen-45v-tax-guidance/ 
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allow grandfathering. All hydrogen electrolysis projects should be planning to meet an hourly matching 
requirement from day one, with the transition period merely giving tracking registries enough time to scale for 
verification purposes. 

Other requests 

Request being addressed (page 89234): “The Treasury Department and the IRS request comments on whether 
there are additional safeguards that the regulations could adopt to prevent this or similar types of abusive 
section 45V credit claims, including section 45V credit claims arising if such circular arrangements are 
coordinated among multiple parties.” 

Response: While it is not possible to anticipate (and thus prevent) every possible abuse of 45V credit claims, one 
simple requirement that could mitigate abuse is to forbid a hydrogen production facility from receiving 45V 
credits for hydrogen produced at the same time that electricity is generated from hydrogen-to-power 
equipment that is physically connected via pipeline. In our previous comments to Treasury, we demonstrated 
that even in the use case of hydrogen as short-term storage for electricity, the majority of revenue would stem 
from 45V credits (for hydrogen that would never be sold elsewhere) as opposed to valuable services like 
electricity generation time arbitrage.33 Thus, Treasury could consider imposing some minimum time between 
hydrogen production and power generation within an interconnected system of some specified geographical 
scope (e.g., hydrogen cannot be used to generate electricity within one day of its production unless moved to 
another deliverability region). It would be appropriate to leverage the DOE’s expertise in setting any such 
boundaries. 

To catch further possible abuse of the 45V credit and to deter such practices, we recommend that Treasury 
regularly review or audit projects at random and determine ex post whether projects should have earned 
credits. Such risk of having credits clawed back would discourage investment in clearly fraudulent schemes. 

Request being addressed (pages 89238-89240): The Treasury Department and the IRS request comment on 
several aspects of their approach to “Renewable Natural Gas and Fugitive Sources of Methane.” 

Response: While our comments have focused almost exclusively on guidance design for electrolytic hydrogen 
production, we vehemently support strong guardrails for renewable natural gas and fugitive methane as well, 
such as prohibiting emissions offsets. We refer to comments from the Environmental Defense Fund, RMI, and 
the Union of Concerned Scientists for more detailed analysis and recommendations.34 

Conclusion 

In summary, Treasury’s NPRM has major implications for the net GHG emissions impact of support for clean 
hydrogen. We commend Treasury’s inclusion of a strong three-pillars framework that strikes the right balance 
between accurately measuring electrolyzers’ GHG emissions intensities and selecting administrable parameters 
that reduce compliance and verification burdens. As Treasury seeks to finalize its rules, we make the following 
recommendations: 

 
33 https://www.regulations.gov/comment/IRS-2022-0029-0145 
34 See also: (1) https://blog.ucsusa.org/julie-mcnamara/the-serious-risks-around-treatment-of-biomethane-in-45v/; and (2) 
https://heatmap.news/climate/hydrogen-tax-credit-final-methane-offsets 
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• Incrementality 
o We refer Treasury to our Appendix, which includes detailed recommendations related to 

whether and how to exempt existing clean energy generation from the incrementality 
requirement. In particular, we strongly recommend Treasury not adopt an indiscriminate 5 (or 
other) percent allowance for existing clean energy resources, and we recommend against 
including an exemption for clean energy facilities that would otherwise retire. We also make 
recommendations for guardrails that could allow for exempting clean energy that would 
otherwise be curtailed or exempting states or regions with binding emissions caps. 

o Treasury should recognize that any modeling-based exemption to incrementality needs to 
incorporate detailed knowledge of the bulk power grid in a given region. Any modeling 
exemption should happen in coordination with independent third parties like ISOs/RTOs using 
transparent, widely accepted, and vetted methodologies. 

o Treasury should recognize that responsibility for modeling an exemption to incrementality will 
need to be tied to the particular location where power will be consumed. For these purposes, it 
should also allow for an independent third party to become the validator of 45V compliance via 
audited specialized tariffs. 

• Deliverability 
o We recommend Treasury require a hydrogen production facility to match each consumed MWh 

with [ 1 / (1 - line losses) ] qualifying EACs, with this provision waived in the case of co-located, 
directly connected projects. 

o We recommend Treasury work with ISOs/RTOs to (1) define tighter deliverability regions 
corresponding to regional hubs or zones and (2) use available transfer capacity data to 
determine when inter-regional EAC trading ought to count as satisfying the deliverability 
requirement. 

• Time-matching 
o We recommend Treasury maintain its 2028 phase-in date for hourly matching with no 

grandfathering of projects built or commencing construction in earlier years. 
• Other 

o To further prevent abuse of Section 45V, we recommend Treasury forbid hydrogen production 
facilities from receiving 45V credits for hydrogen produced at the same time that electricity is 
generated from hydrogen-to-power equipment that is physically connected via pipeline. We also 
recommend Treasury regularly review and audit projects at random and determine ex post 
whether projects should have earned credits. 

o We recommend Treasury establish strong guardrails for renewable natural gas and fugitive 
methane, such as prohibiting emissions offsets. 

We look forward to future opportunities to engage in this process and support Treasury’s continued guidance 
design for these provisions. 

Sincerely, 
 

Dan Esposito 
Manager, Electricity 
dan@energyinnovation.org 
www.energyinnovation.org 

Eric Gimon 
Senior Fellow, Electricity 
ericg@energyinnovation.org 
www.energyinnovation.org 

Mike O’Boyle 
Senior Director, Electricity 
michael@energyinnovation.org  
www.energyinnovation.org 
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Appendix – 45V Exemptions Need Strong Guardrails to Protect Climate, Grow Hydrogen 
Industry 

We published the following public analysis on February 22, 2024. It is accessible in full on the following pages 
and includes a detailed list of our recommendations related to incrementality exemptions. 



 

45V EXEMPTIONS NEED 
STRONG GUARDRAILS TO 
PROTECT CLIMATE, GROW 
HYDROGEN INDUSTRY 
DAN ESPOSITO, ERIC GIMON, AND MIKE O’BOYLE 

FEBRUARY 2024i 

EXECUTIVE SUMMARY 

This paper summarizes new analysis and recommendations in 
response to a December 2023 Notice of Public Rulemaking 
(NPRM) from the United States Treasury Department and the 
Internal Revenue Service (hereafter “Treasury”), which 
proposes regulations for the Inflation Reduction Act’s (IRA) 
Section 45V Clean Hydrogen Production Tax Credit (45V).1 

Treasury’s draft guidance governs how electrolyzers—which 
split hydrogen from water using electricity—must source 
power to ensure a low greenhouse gas (GHG) emissions 
impact and earn the lucrative tax credit. While Treasury’s core 
framework is strong, it considers several exemptions, 
including an indiscriminate carve-out for some percentage of 
existing clean energy to qualify as having no emissions impact. 

Our analysis shows exempting just 5 percent of existing clean 
energy from Treasury’s requirements would allow for 
approximately 1.5 million metric tons (MMT) of annual dirty 
hydrogen production, contributing roughly 30 to 60 MMT of 
CO2 per year (equivalent to putting 13.3 million gasoline cars 
on the road) by inducing fossil fuel power plants to run more 
often. Such a broad exemption would also harm the hydrogen 
industry’s long-term growth by eroding the incentive to invest 
in flexible electrolyzers capable of sustained success after 45V 
expires. Other, more targeted exemptions could be similarly 
disastrous for climate and the U.S. hydrogen industry’s 
competitiveness if Treasury doesn’t take extreme care. 

 
 
i This research is accessible under the CC BY license. Users are free to 
copy, distribute, transform, and build upon the material as long as they 
credit Energy Innovation Policy & Technology LLC® for the original creation 
and indicate if changes were made. 
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In April 2023, we shared our analysis and recommendations for smart design of the 45V credit to 
reduce GHG emissions and successfully grow the clean hydrogen industry over the long term.2 We 
recommended Treasury adopt strict guardrails in the form of the “three pillars” of incrementality, 
deliverability, and hourly time-matching to ensure electrolyzers earning the tax credit would have 
to source power in a manner that would achieve the upstream and production GHG emissions 
requirements mandated by Congress in the IRA.ii In its NPRM, Treasury proposes to adopt these 
requirements but seeks comment on potential exemptions. 

In this paper, we assess the components of Treasury’s NPRM related to the “incrementality” 
requirement as applied to electrolyzers seeking to earn the tax credit. Specifically, we analyze 
Treasury’s proposal for a “general carve-out” that would exempt 5 percent of existing U.S. clean 
energy generation from the incrementality requirement.iii We also provide recommendations 
related to whether and how to offer targeted exemptions for the use of clean energy that might 
otherwise be curtailed, retire, or have its emissions impacts offset elsewhere. 

Key takeaways 

 Protecting Treasury’s draft rules around incrementality, deliverability, and hourly time-
matching is essential to preserving the emissions benefits of 45V and promoting clean 
hydrogen’s long-term growth. The proposed rules strike the appropriate balance between 
accurately verifying compliance with 45V’s GHG emissions thresholds and being readily 
administrable. 

o Should Treasury offer any exemptions, they should not sacrifice similar rigor in 
ensuring a high level of accuracy in determining GHG emissions intensity for ease 
of earning the credit, as doing so would undermine the entire program’s integrity. 

o In particular, any error that inadvertently exempts an electrolyzer’s use of existing 
clean energy in a manner that actually induces a net increase in GHG emissions 
would subsidize hydrogen production with a GHG emissions intensity of up to 50 
to 100 times 45V’s statutorily-required threshold. 

 A “general carve-out” that would allow any percentage of existing U.S. clean energy 
generation to be unconditionally exempt from the incrementality requirement would 
undermine the emissions and industry growth objectives of the IRA. This approach would 
do a very poor job at meeting its intent of qualifying existing clean power that, if used, 
would not induce GHG emissions elsewhere on the grid. 

 
 
ii Our paper used the term “additionality” for what Treasury calls “incrementality” in its NPRM. 
iii Treasury proposes a 5 percent carve-out but asks whether this would be the appropriate number. It also requests 
comment on whether a higher amount, such as 10 percent, would be appropriate. 
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o Specifically, even a 5 percent exemption would allow for approximately 1.5 MMT 
of dirty electrolytic hydrogen production per year, contributing roughly 30 to 60 
MMT of CO2 emissions annually—with a 10 percent exemption doubling this 
negative outcome. 

o Any indiscriminate exemption for existing clean energy would also cause much 
more damage to the extent it hampers innovation. For example, electrolyzers 
might be able to make hydrogen in most hours by drawing electricity from new 
wind and solar projects, but by doing so, they must still respond to fluctuations in 
supply, thereby promoting investment in flexible technologies. If these projects 
can instead use EACs from a general carve-out to “top off” their operations and 
run around the clock, that flexibility incentive disappears, harming the industry’s 
ability to adapt to a post-45V world when rapid responsiveness will be critical to 
capturing low-cost power in order to produce competitively-priced hydrogen. 

o If Treasury nevertheless decides to include a general carve-out, it should be as 
small a percentage as possible, applied on per-generator and per-hour bases to 
limit the damage it causes, with the resultant energy attribute credits (EACs) 
preserving time-matching and deliverability requirements. It also should not be 
paired with more targeted exemptions, as the latter would eat into any logic 
(however flawed) of including the former. 

 To maintain emissions integrity, an exemption for capturing existing clean electricity that 
would otherwise be curtailed must include rigorous parameters, such as exempting the 
incrementality component of EACs only during hours when the electrolyzers’ nodal or 
zonal power price is below a pre-set threshold. 

o Treasury should still require electrolyzer operators to purchase EACs meeting the 
standard deliverability and time-matching requirements in these exempted hours. 

o Treasury should work with the U.S. Department of Energy (DOE) to determine the 
appropriate threshold locational marginal price (LMP)—such as $0 per megawatt-
hour (MWh)—and consider setting different thresholds by region and periodically 
reevaluating these choices. 

o By default, an energy price-based exemption should only be available in organized 
power markets, but Treasury could work with independent third parties to 
potentially extend this exemption to other regions if they’re equipped to validate 
and audit detailed grid modeling and hourly emissions forecasts from vertically 
integrated utilities. 

 Treasury should not offer an exemption intended to support clean energy resources that 
might retire if not for support from 45V. There is little evidence this is needed to prevent 
retirements, and any attempt to capture such circumstances is far more likely to induce 
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substantial GHG emissions (by overestimating facilities’ revenue requirements) and market 
manipulation. But if Treasury decides to create such an exemption, two options can help 
mitigate adverse impacts: an application-based approach and a formulaic approach. 

o An application-based approach would require nuclear facilities to claim Civil 
Nuclear Credit (CNC) program funding from the Infrastructure Investment and 
Jobs Act (IIJA), the IRA’s 45U tax credits that support existing nuclear generators, 
and any applicable state program funds to the fullest extent available, then 
demonstrate via a CNC-style application that additional support is needed to 
remain operational. Even then, the DOE should keep the qualifying generation as 
low as possible, though this allowance ought to remain for a full ten years. 

o A formulaic approach would allow nuclear power plants to divert generation to 
electrolyzers any time their LMP falls below a facility-specific, DOE-determined 
threshold price that accounts for all other revenue sources (including from 
capacity markets, state subsidies, 45U, and the CNC program). 

 An exemption from incrementality for electricity in regions with binding emissions caps 
will maintain emissions integrity if and only if the caps are truly binding and resistant to 
shocks. Ignoring the robustness and resilience of such a program could have the dual 
impact of being ineffective (i.e., worsening GHG emissions due to hydrogen production) 
and undermining its durability (e.g., driving policymakers to weaken or repeal the cap due 
to cost increases). 

o Specifically, Treasury should require emissions cap programs to have enforcement 
mechanisms that prevent 45-induced hydrogen production from leveraging 
allowance surpluses or triggering the release of extra allowances. 

o Treasury should also require emissions cap programs to control for leakage into 
unregulated regions or sectors to ensure GHG emissions induced by electrolyzers’ 
operations are offset in full rather than merely in part (with such a determination 
likely requiring tighter deliverability regions and independent modeling). 
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INTRODUCTION 

In its NPRM for the Section 45V Clean Hydrogen Production Tax Credit, Treasury proposes that 
electrolyzers must source power from new, local, time-matched clean power in order to earn the 
top tax credit tier of $3 per kilogram of hydrogen. Specifically, Treasury lays out three 
requirements: 

 Incrementality, which requires using power from clean energy resources built no earlier 
than 36 months prior to the electrolyzer beginning commercial operations; 

 Deliverability, which requires the electrolyzer and clean power to be sited within the same 
DOE National Transmission Needs Study region; and 

 Time-matching, which requires the electrolyzer to draw clean energy to meet its 
operations on an hourly basis beginning in 2028 (with no grandfathering for projects built 
in prior years). 

As discussed in Energy Innovation’s April 2023 paper,3 a recent DOE technical paper,4 and a recent 
U.S. Environmental Protection Agency (EPA) letter,5 these requirements are necessary to 
accurately verify the lifecycle GHG emissions intensities of electrolytic hydrogen needed to 
demonstrate compliance with the thresholds laid out in the IRA. They are also grounded in 
precedent and readily implementable. However, Treasury notes that “there are circumstances 
during which diversion of existing minimal (that is, zero or near-zero) emissions power generation 
to hydrogen production is unlikely to result in significant induced GHG emissions,” with these falling 
outside of Treasury’s core three-pillars framework.6 Treasury describes three sets of such 
circumstances, involving the use of clean power that would come from: 

 Generators that would otherwise curtail their output; 

 Generators that would otherwise retire; or 

 Generators located in states or regions that either have fully decarbonized power grids or 
binding emissions caps. 

Due to the anticipated administrative challenges of designing rules tailored to each of these 
circumstances, Treasury asks whether it would be appropriate to “deem five percent of the hourly 
generation from minimal-emitting electricity generators (for example, wind, solar, nuclear, and 
hydropower facilities) placed in service before January 1, 2023, as satisfying the incrementality 
requirement,” which we refer to as a “general carve-out” for existing clean energy.7 Treasury ties 
this choice of 5 percent to the fact that the U.S. curtailed on the order of 5 percent of its renewable 
energy in 2022 and that about 5 percent of the existing nuclear power fleet may retire by 2032. 

In this paper, we provide analysis aiming to support two categories of Treasury requests. First, we 
assess the merits of a general carve-out, addressing Treasury’s question about whether the 
approach would appropriately balance “administrative feasibility and burden with accuracy of 
identifying circumstances with a low risk of induced grid emissions.”8 Second, we provide 
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implementation options for targeted approaches that would cover (1) clean power that would 
otherwise be curtailed, (2) avoided facility retirements, and (3) states or regions with binding 
emissions caps; we also note how even these options carry some risk of adverse outcomes yet, in 
some cases, may strike the right balance between accuracy and administrability. 

“GENERAL CARVE-OUT” APPROACH FOR EXEMPTING EXISTING CLEAN ENERGY 

Treasury is rightly seeking options to qualify existing clean energy resources in any circumstances 
in which their use wouldn’t cause an increase in GHG emissions elsewhere on the grid. It also is 
appropriately asking how to do so with as few administrative constraints as possible. However, a 
general carve-out for five—or any—percent of existing clean energy to qualify without meeting 
specialized criteria would unfortunately miss Treasury’s target by a wide margin, failing to even 
come close to its admirable intent. This section explains why a general carve-out would be a sure-
fire mismatch for capturing power that would otherwise be curtailed, retire, or not induce grid 
emissions due to a binding emissions cap. While we find that a general carve-out of any kind would 
materially undermine 45V’s emissions requirements, we highlight design choices within this 
unworkable framework that would exacerbate or reduce relative impacts. 

A GENERAL CARVE-OUT WOULD FALL FAR SHORT OF ITS INTENT 

Curtailment 

Curtailment generally refers to the waste of renewable energy due to needing to always keep 
electricity supply and demand in perfect balance. When considering a given power grid or region, 
curtailment can be split into two parts: (1) system curtailment, in which there is too much available 
renewable electricity relative to a regional grid’s total system demand in a given interval (i.e., the 
next increment of demand anywhere on the regional grid could be served by existing renewable 
generation that is being curtailed); and (2) local curtailment, in which localized transmission 
congestion prevents excess renewable electricity from being absorbed by the system at a specific 
place on the grid even if a customer somewhere else might be interested in using it. 

While we would ideally waste as little renewable electricity as possible, curtailment does serve a 
purpose in running economically efficient power markets. It sometimes makes more sense to waste 
power in order to optimize supply and demand for lowest cost across a sprawling, complex 
electricity system.9 However, by strategically siting new electricity demands like batteries and 
electrolyzers, it’s possible to make use of at least some of the renewable electricity that would 
otherwise go to waste. 

Electrolyzers at today’s prices do not have a business case running on curtailed power alone. 
Electrolyzers have two main costs: the capital investment associated with equipment, and the 
operational costs, of which the largest component is electricity. Until the capital costs fall (which 
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many expect will occur as the industry scales), electrolyzers will have to run most of the time in 
order to minimize their per-unit capital costs and maximize revenue from the 45V tax credit. 

However, by its nature, curtailment is too spiky in time and dispersed in location for electrolyzers 
to ever directly capture more than a small fraction of this would-be wasted power. Therefore, 
under a general carve-out exemption that allows for the indiscriminate consumption of existing 
clean energy, it’s almost guaranteed that electrolyzers would mostly draw power in hours when 
curtailment is very low or zero. This means they would primarily induce fossil fuel power plants to 
provide more power to the grid rather than meaningfully soak up excess renewable electricity. In 
other words, a general carve-out would subsidize hydrogen production that is, on average, highly 
emissions intensive.iv 

California example 

Consider the California Independent System Operator (CAISO), an organized power market where 
a high penetration of wind and solar energy resources makes it a hotbed for curtailment. A plot of 
CAISO’s 2023 total curtailment (i.e., system plus all local curtailment) reveals the scattershot nature 
of what Treasury is hoping to capture under a general carve-out. 

As shown in Figure 1, nearly a quarter of the total wind and solar energy wasted in CAISO in 2023 
occurred in just 1 percent of hours, and nearly 80 percent of that waste happened in 10 percent of 
hours. 100 megawatts (MW) of electrolyzers running only when excess renewable energy was 
available—assuming these electrolyzers magically had access to all CAISO power that would have 
otherwise been curtailed regardless of congestion in the transmission system—would only manage 
a 34 percent load factor.v Even this meager runtime plummets as you increase scale—an 
electrolyzer buildout of 1,000 MW drops their collective load factor to a mere 16 percent. Despite 
having access to free electricity supported further by lucrative 45V tax credits, this load factor 
wouldn’t pencil out with today’s expensive electrolyzers. 

 
 
iv While the following examples use data from recent years, the conclusions of this analysis would remain true even in a 
world with far more curtailment—that is, the nature of curtailment as spiky in time and dispersed in location keeps the 
vast majority of it from being accessible to technologies that need frequent operations to be financially viable. 
v An electrolyzer’s “load factor” is the amount of hydrogen it produces in a year divided by the amount of hydrogen it 
could theoretically produce in a year if it ran at full, continuous operations. 
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Figure 1. CAISO daily total curtailment (2023) 

 

Most of CAISO’s wasted wind and solar energy in 2023 occurred in a small subset of days, making it difficult to capture. 

Unfortunately, the on-the-ground reality is even worse. While electrolyzers anywhere in CAISO can 
access power that would be curtailed at the system level, capturing it at the local level requires 
being sited within the specific part of the network that is facing export congestion (i.e., with 
transmission lines overloaded, renewable generators have nowhere to send their excess power)—
and CAISO doesn’t provide more granular data on where local curtailment is happening.10 
However, it is certainly not all happening in the same place. 

This means that while any electrolyzer might be located such that it can access more than just 
system curtailed power by tapping into locally curtailed power, no single unit can be everywhere 
at once, able to access total curtailment (the combination of system plus all aggregated local 
curtailment). In other words, while system curtailment represents the minimum amount of wasted 
power that any electrolyzer can access (a lower bound), we don’t know what the upper bound 
consumption of curtailed power for an electrolyzer at a specific location is—but even for the best 
chosen locations, it will be far below total curtailment. 

A plot of CAISO’s 2023 system curtailment reveals that it not only makes up a small share (about a 
fifth) of total curtailment—it also comprises mostly single-hour spikes. More than 70 percent of 
system curtailment occurred in 1 percent of hours, and more than 99 percent happened in 10 
percent of hours. A mere 100 MW of electrolyzers would top out at a 7 percent load factor if relying 
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only on system curtailment—clearly unworkable for financing new projects, even with far lower 
capital costs. 

Figure 2. CAISO daily system curtailment (2023) 

 

The CAISO system was heavily oversupplied (thereby curtailing wind and solar energy) in just a few days in 2023. 

Let’s now consider how a general carve-out might play out under the assumption that it would help 
unlock access to curtailed power. A general carve-out would allow existing clean energy resources 
to qualify 5 percent of their generation for EACs that need not meet the incrementality criterion 
(but must still comply with deliverability and time-matching). If an electrolyzer purchases these 
EACs in hours when (or locations where) its operations are not using clean energy that would 
otherwise have been curtailed, it is very likely to induce GHG emissions elsewhere on the grid. This 
emissions impact is worsened the wider this discrepancy gets. 

To investigate the size and impact of this discrepancy under a general carve-out, we compared the 
hours in which CAISO experienced actual curtailment in 2023 with the availability of EACs that 
would qualify under a general carve-out. The figure below ranks system and total curtailment by 
hour, acting as lower and extreme upper bounds for what curtailed power would be available to 
electrolyzers in CAISO in 2023. It also shows the amount of existing clean energy that would qualify 
under a 5 percent general carve-out applied on a per-hour basis (without the ability to reshuffle 
this allowance into other hours). 
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Figure 3. CAISO ranked curtailment vs. 5 percent general carve-out (2023) 

 

The data used for the “5% Clean (Hourly)” series align with the same hours as the ranked “Total Curtailment” series but 
becomes discorrelated (effectively random) when “Total Curtailment” drops to zero. The “System Curtailment” series is 
independently ranked. The y-axis cuts off to make the rest of the figure legible, but system and total curtailment reach 
on the order of 9,000 MW in some hours. 

The figure above helps us visualize three areas of interest loosely marked by red dashed circles: 
(A) the area above the curtailment curves but below the 5 percent clean indicator, showing the 
huge volume of EACs that a general carve-out would mistakenly qualify for 45V (false positives); 
(B) the area below the curtailment curves and below the 5 percent clean indicator, showing the 
comparatively much smaller volume of EACs that a general carve-out would incidentally accurately 
qualify for 45V (true positives); and (C) the area below the curtailment curves but above the 5 
percent clean indicator (mostly not visible), representing the significant volume of curtailed power 
that, if captured, would make sense to qualify for 45V but would not be eligible under a general 
carve-out (false negatives). 

We also consider the impact of allocating the general carve-out on an annual basis. To simplify the 
analysis, we assume the presence of electrolyzers that would run strictly on exempted EACs, which 
would purchase them in equal quantities every hour to run continuously and maximize 45V credits. 

The reality may be much worse for emissions. For example, consider a three-pillars-compliant 
project that draws most of its energy from new wind and solar resources. In times of significant 
curtailment, the electrolyzer is likely already operating at max capacity due to high output from its 
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dedicated renewables, meaning it can’t ramp up further to take advantage of this wasted power 
with exempted EACs from a general carve-out. In times of zero curtailment, the electrolyzer may 
not have access to enough incremental generation to run at full capacity and therefore would seek 
EACs (paired with purchases of grid power) to boost its load factor. Such an outcome would drive 
a higher GHG emissions intensity (i.e., a greater proportion of EACs in area A than area B in Figure 
3) than our assumption of equal EAC availability in all hours. 

Table 1 summarizes the results for a 5 percent general carve-out, illustrating differences between 
having access to total vs. system curtailment and applying the carve-out on an annual average vs. 
hourly basis. Table 2 summarizes the results for the same analysis but with a 10 percent general 
carve-out. 

Table 1. Key indicators from 5 percent general carve-out (CAISO 2023) 

Scenario 

[A] 
Share of exempt 

EACs that are 
dirty 

[B] 
Share of exempt 

EACs that are 
clean 

[C] 
Share of curtailed 
power that is not 

captured 

Average EAC 
emissions intensity 

(kgCO2/kgH2) 

Total curtailment 
Annual average carve-out 80% 20% 58% 18.0 

Total curtailment 
Hourly carve-out 

77% 23% 50% 17.2 

System curtailment 
Annual average carve-out 

97% 3% 67% 21.7 

System curtailment 
Hourly carve-out 

96% 4% 63% 21.6 

 

Table 2. Key indicators from 10 percent general carve-out (CAISO 2023) 

Scenario 

[A] 
Share of exempt 

EACs that are 
dirty 

[B] 
Share of exempt 

EACs that are 
clean 

[C] 
Share of curtailed 
power that is not 

captured 

Average EAC 
emissions intensity 

(kgCO2/kgH2) 

Total curtailment 
Annual average carve-out 86% 14% 39% 19.3 

Total curtailment 
Hourly carve-out 

84% 16% 32% 18.9 

System curtailment 
Annual average carve-out 

98% 2% 53% 21.9 

System curtailment 
Hourly carve-out 

97% 3% 48% 21.8 
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We can draw a few conclusions from this analysis: 

 A general carve-out may allow electrolyzers to incidentally capture some share of clean 
energy that would otherwise be curtailed, but the high false positive rate for such a design 
would result in substantial induced GHG emissions—a real-world average annual rate of 
hydrogen production emissions of on the order of 30 to 45 times above 45V’s emissions 
intensity threshold for earning the $3/kgH2 credit and 1.5 to two times worse than 
hydrogen produced via unmitigated steam methane reformation. (This impact could be 
even more severe in regions where coal power plants are on the margin.) 

 Distributing this carve-out on an hourly rather than annual average basis helps ensure 
more of its allowance aligns with clean energy that would otherwise be curtailed, but it 
does not do so nearly enough to justify the overall concept. 

 Increasing the general carve-out allowance (e.g., from 5 to 10 percent) may capture a 
greater magnitude of clean energy that would otherwise be curtailed, but it opens the door 
to a much larger proportional share of fossil fuel energy consumption and drives higher 
average annual GHG emissions rates of hydrogen production emissions. 

Texas example 

As one more example, let’s consider the ERCOT power market in Texas, which (unlike California) 
has much more wind than solar—a better match for maximizing electrolyzer load factors. In lieu of 
granular curtailment data, a comparison of relative zonal power prices reveals the risk of employing 
a general carve-out approach for attempting to use clean power that would otherwise be curtailed. 

Power markets function by arranging the cheapest-available generators to meet electricity demand 
in any given moment, with power plants bidding their marginal costs to a central operator. 
Renewable energy facilities like wind and solar have negligible marginal costs, making it rational to 
bid $0/MWh into the market. Renewables will even bid below zero if they earn production tax 
credits for each MWh that they generate. Facilities that burn fuel, like coal, natural gas, and 
nuclear, generally have higher (positive) marginal costs to account for the price of fuel as well as 
the variable operations and maintenance needed to manage the plants’ performance. Thus, 
negative wholesale prices are a useful and relatively reliable signal for periods when clean energy 
power plants are likely curtailing some of their output. 

Figure 4 plots all 15-minute real-time energy prices in ERCOT in 2023 for the West Zone and 
Houston Zone. The data reveal that, in 2023, the West Zone experienced negative power prices in 
8 percent of its intervals while the Houston Zone experienced such prices in just 2 percent of 
intervals. This gap suggests a much higher incidence of curtailment in the West Zone. However, the 
Houston Zone had a slightly lower average power price below $80/MWh (or the price below which 
a typical electrolyzer would choose to make hydrogen if it had access to the 45V tax credit and a 
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sale price of $1/kg) than the West Zone.vi Thus, with access to a general carve-out, developers 
would be incentivized to build electrolyzers in Houston—especially given the city’s proximity to 
traditional hydrogen consumers that would reduce hydrogen transportation costs. 

Figure 4. ERCOT West Zone vs. Houston Zone 15-minute real-time energy prices (2023) 

 

Electrolyzers built in the Houston Zone would not be able to access most of the curtailment occurring in the West Zone 
due to transmission congestion. 

This mismatch in the locations of electrolyzers and curtailed power within the broader ERCOT 
market creates a problem similar to what we demonstrated for California. Our proxy for 
curtailment, a negative LMP in the West Zone,vii creates a lot of false positives for a general carve-
out exemption: intervals where it seems like excess clean power in the West Zone might be 
available to Houston Zone electrolyzers but is not actually deliverable due to transmission 
congestion (as indicated by coincident positive LMPs in Houston). 

 
 
vi Specifically, Houston Zone and West Zone average power prices in intervals below $80/MWh were $23.63/MWh and 
$24.79/MWh in 2023, respectively. Average power prices over all hours were $49.75/MWh for the Houston Zone and 
$59.42/MWh for the West Zone, though electrolyzers would not run beyond a certain breakeven price. 
vii There were only 89 intervals in which the Houston Zone experienced negative LMPs while the West Zone 
experienced positive LMPs in 2023—so the vast majority of available curtailment in this example is indicated by West 
Zone LMPs. 
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Specifically, Figure 4 reveals how Houston-area electrolyzers would capture far less curtailed power 
in reality due to interzonal transmission congestion. That is, the West Zone and Houston Zone only 
experience negative prices together in 1 percent of all 15-minute intervals (true positives); in 
another 7 percent of intervals, the West Zone experiences negative prices, but the Houston Zone’s 
higher prices indicate the presence of interzonal congestion (false positives). In these intervals, the 
general carve-out would allow the Houston-area electrolyzer to earn tax credits while being unable 
to access West Zone curtailment, instead likely inducing a local fossil fuel power plant to ramp up 
to serve its demand. Even if pricing patterns change over the coming decade, this example is 
indicative of a general carve-out’s failure to incentivize the behavior Treasury intended with its 
conception of this idea. 

Retirement preventions 

A general carve-out would do a similarly poor job of aligning with existing nuclear power plants 
that would otherwise retire if not for financial support via 45V. This thought experiment is much 
more straightforward. All nuclear facilities can essentially be divided into two categories: those that 
will retire without a new source of revenue (such as 45V), and those that are doing fine but would 
take 45V—in at least some if not all hours—if offered. 

The average revenue needed by an existing nuclear power plant is on the order of $45/MWh,viii 
while hourly wholesale power prices fall well below $80/MWh in most hours. This means that while 
the group threatened by retirement would gain more from earning 45V credits, the financially 
viable group would still pursue 45V to the fullest extent possible given that it represents an 
essentially risk-free source of revenue higher than what it can typically earn from power markets. 

The general carve-out is predicated on supporting the roughly 5 percent of existing nuclear facilities 
that may retire without extra financial support by 2032, but it doesn’t discern between these two 
groups. So the vast majority of this exemption would flow to plants that do not need it—thereby 
raising GHG emissions substantially—while the plants that might need it to stay in the market might 
get too low of an allowance from the carve-out to even be effective at keeping the facility viable as 
intended. 

Binding emissions caps 

Lastly, a general carve-out would be a poor approach for supporting existing renewable energy 
facilities in states with binding emissions caps, as any use of the carve-out for this purpose outside 

 
 
viii We base this on costs reported by the Nuclear Energy Institute 
(https://www.nei.org/CorporateSite/media/filefolder/resources/reports-and-briefs/2023-Costs-in-Context.pdf) and The 
Brattle Group (https://www.brattle.com/wp-content/uploads/2017/10/5727_brattle_nuclear-carbon_whitepaper_-
_dec2016.pdf) as well as Congress’s decision to cap the 45U production tax credit for existing nuclear power plants at 
total revenues of $45/MWh. 
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of such states would not be a match. In 2023, 14 statesix had CO2 emissions trading schemes, 
meaning most of the U.S. could still access a general carve-out despite having no cap.11 Yet the 
reality is much worse—as we discuss later in this paper, even these 14 states might not be able to 
call their caps “binding,” meaning Treasury cannot assume electrolyzer GHG emissions would be 
offset elsewhere without further investigation or guardrails. 

A GENERAL CARVE-OUT WOULD HARM CLIMATE AND INNOVATION 

The consequences of a general carve-out would be severe. Exempting 5 percent of existing clean 
energy from the incrementality requirement would allow for on the order of 1.5 MMT of dirty 
electrolytic hydrogen production per year, contributing roughly 30 to 60 MMT of CO2 emissions 
annually. Figure 3 shows the region-level hydrogen production emissions intensity from ignoring 
an incrementality requirement—including from a mismatched exemption like a general carve-
out—using the EPA’s AVERT tool for assessing marginal GHG emissions rates. 

Figure 5. Short-run marginal GHG emissions impacts of forgoing additionality (2021)12 

 

Without additionality, electrolyzers everywhere in the U.S. would cause GHG emissions that are at least twice as high as 
those from steam methane reformation. Analysis uses AVERT with 2021 data. It is not representative of emissions 
impacts in later years and does not assess long-run marginal GHG emissions impacts. 

Modeling by Rhodium Group arrives at a similarly alarming outcome: that a 5 percent general 
carve-out could “cause a huge increase in net system-wide emissions—up to nearly 1.5 billion 

 
 
ix These states were California, Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, 
New York, Oregon, Rhode Island, Vermont, Virginia, and Washington. 
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metric tons of increased emissions cumulatively through 2035” if electrolyzer operations induced 
more generation from the dirtiest power plants on the grid.13 

While these emissions outcomes are harmful in themselves (and contravene requirements of the 
statute), a general carve-out could cause much more damage to the extent it hampers the incentive 
to invest in innovation. Consider an electrolyzer project that predominantly sources its electricity 
from incremental clean energy resources. A general carve-out could allow such a project to “top 
off” its load factor with electricity from existing clean energy resources. This could either bump it 
up to running around the clock (removing the need to invest in hydrogen storage) or at least make 
its ramping needs much more predictable or easy to manage (dampening the incentive to invest in 
flexible electrolyzers). 

As discussed in our earlier paper on 45V, an industry built on inflexible electrolyzers, a dearth of 
hydrogen storage, and rigid business models will be set up to fail or require perpetual subsidy 
extensions.14 Although a general carve-out would only support a relatively small amount of 
hydrogen production, this could be detrimental to the industry’s long-term viability to the extent 
this production gets spread across many more facilities. 

LIMITING THE DAMAGE FROM A GENERAL CARVE-OUT 

In any conceivable scenario, the harm of a general carve-out far outweighs the good, and we 
recommend Treasury disregard this option in favor of targeted approaches. However, if Treasury 
does offer an indiscriminate, broadly applied exemption, several design choices can mitigate the 
damage. 

 Keep the percentage of existing clean energy that qualifies for this exemption as low as 
possible. 

 Do not offer both a general carve-out and targeted approaches for capturing curtailment, 
retirement preventions, and binding emissions caps, as the latter option set would further 
reduce any of the slight value the former might incidentally provide. 

 Maintain deliverability and time-matching requirements for EACs that are exempted from 
incrementality under a general carve-out. 

 Apply the general carve-out on a per-generator basis without permitting the trade of 
exempt EACs between facilities, as this would at least ensure some share of the carve-out 
continues to support flexible electrolyzer operations (e.g., by matching variable output 
from wind and solar resources). 

 Apply the general carve-out on a per-hour basis (rather than per day, month, or year), as 
this would similarly help train electrolyzers for flexible operations and encourage more 
investment in hydrogen storage to smooth gaps in production. This would also prevent 
generators from shifting exempt EACs to hours when they are most valuable (i.e., scarce), 
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which would have the adverse impacts of aligning electrolyzer operations with hours when 
fossil fuels are most likely to ramp up to meet demand and undercutting the incentive to 
build new clean energy to serve these needs. 

TARGETED APPROACHES FOR EXEMPTING EXISTING CLEAN ENERGY 

Because a general carve-out approach is ill-equipped to estimate GHG emissions from electrolytic 
hydrogen production with any reasonable degree of accuracy, Treasury is also requesting 
comments on more targeted approaches that can qualify electricity from existing clean energy 
resources under appropriate circumstances without facing significant administrative complexity. 
This section offers ideas for how Treasury can design exemptions that do a far better job at aligning 
the use of electricity from existing clean energy resources with conditions that would prevent 
inducing GHG emissions elsewhere on the grid. 

CURTAILMENT 

In our original paper on 45V, we state that “an additionality framework should ideally have a 
mechanism to give credit to capturing otherwise-curtailed clean electricity.”15 Below, we walk 
through the highest-fidelity, administrable approach for implementing such an exemption. We also 
discuss the adverse consequences that could still result from such an approach, concluding that if 
proper safeguards are put in place, the risks of potential emissions increases would be adequately 
balanced with the rewards of qualifying more electricity that would not induce upstream emissions. 

Background 

In modern U.S. power markets, generators receive a price for their power according to their local 
marginal price (LMP) node. The LMP represents the value of electricity at that node, including all 
the system costs to adjust other generators’ operations in order to deliver that power at the lowest-
possible cost while keeping the grid stable. 

Most markets aggregate prices from LMP nodes (which figure in the hundreds) to a handful of 
zones or hubs. In general, zones are mostly for buyers, and hubs represent some kind of averaged 
price for traders. 

When negotiating a power purchase agreement, a key issue for the participants in the contract is 
the “basis risk”: generally, the difference in geographic price (basis) between the LMP and the hub 
or zone. Traders don’t want to track hundreds of nodes—they want to trade at the hub or zone—
so the generator typically takes on the basis risk. This usually means they accept the risk that they 
will get paid less at their LMP node than they will receive from a trader or customer at the hub or 
zone. If this spread is large, that is a sign of congestion on transmission paths from the generator 
to a generic class of buyers in the larger hub or zone that the generator’s node exists within. 
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Very low LMPs, such as below zero, generally indicate that clean energy resources are curtailing 
some of their power. So in the context of 45V, such LMPs can be a decent proxy for low to zero 
marginal emissions caused by an electrolyzer’s coincident operations—though we’ll discuss later 
why this is not always the case. 

Whether power would be curtailed depends on the behavior of both buyers and sellers. Each can 
react to prices in a way that affects demand. Next, we examine whether the buyer’s or seller’s 
perspective is more useful in this counterfactual based on prices, concluding that prices facing the 
electrolyzer are a better proxy for power curtailment. 

Generator point of view on curtailed power 

First, let’s explore the point of view of an existing clean energy resource. Ideally, if its power is 
being curtailed during some interval, it would make sense to make it eligible for the 45V credit for 
an electrolyzer that can actually make use of it. Negative LMP prices are a system signal that even 
zero marginal cost generators should dial down their power output. 

The problem with qualifying existing clean energy in this manner is that it may not be deliverable 
to an electrolyzer in a generic location inside that zone or region due to transmission constraints. 
LMPs can go negative even when the zonal price is higher, specifically due to intrazonal 
transmission congestion—the power available from clean energy generators exceeds what can 
flow off the local node. If such a difference exists, running an electrolyzer may induce fossil fuel 
power plants to ramp up elsewhere on the system rather than soak up otherwise curtailed clean 
energy. Thus, Treasury should not look to a generator’s circumstances as a means for identifying 
existing clean energy that ought to receive an incrementality exemption. 

Electrolyzer point of view on curtailed power 

An alternative exemption pathway would be to use an LMP criterion tied to the actual nodal 
location of the electrolyzer hoping to receive the 45V tax credit. This has the advantage of being 
more consequential: the local LMP really does reflect the estimated real-time price impact (and 
hopefully the emissions impact by proxy) of the electrolyzer’s operations. Increased use of the 
electrolyzer will raise the LMP, ideally signifying that it is making use of clean power in this locality 
that would otherwise have been curtailed. An electrolyzer meeting this LMP threshold—for 
example, of buying negatively priced power—would be permitted to disregard the incrementality 
component of EACs for the energy consumed in that interval. 

One obstacle to this buyer-side LMP approach is that electricity buyers typically are not buying 
power at a node and may not even be able to do so under existing tariff designs. However, this 
approach can still work in two ways. 

First, electrolyzers can opt to use the zonal price that they’re actually paying for power. Zonal prices 
won’t fall below zero as often as specific LMPs (since they would only do so if the aggregate of 
nodal prices were sufficiently low), so electrolyzers would have far fewer opportunities to capitalize 
on curtailed power, but it would be administratively simple. 
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Second, the market operator could assign electrolyzers to their physically relevant LMP node, as 
an electrolyzer’s consumption will show up at that node in the market operator’s model. In 
intervals when they fall below the LMP threshold, any power that electrolyzers buy should induce 
low or zero upstream emissions, so there is no need to verify a specific commercial transaction at 
the node. 

Risks and mitigation measures 

A buyer-side approach to qualifying clean energy that would otherwise be curtailed is appealing, 
but it comes with some risks. We discuss three of these risks in turn below, along with actions 
Treasury can take to mitigate them where applicable. 

The first risk is the double-counting of clean energy. If an electrolyzer actually reduces curtailment, 
as is the intended outcome, then a clean energy resource somewhere is generating more power 
and therefore more EACs. If the electrolyzer is allowed to qualify for 45V credits under low LMP 
conditions without buying EACs, then that generator will sell them to another counterparty—say, 
to an electrolyzer elsewhere in the deliverability region (if the clean energy resource is 
“incremental”) or to a utility or corporation that can apply it as a standard, annual renewable 
energy credit against the actual use of fossil power (if the clean energy resource is of an older 
vintage, i.e., “existing”). This is double-counting: the electrolyzer is implicitly claiming the use of 
clean energy by virtue of qualifying for 45V, while the purchaser of the EAC claims the use of clean 
power that it’s not actually consuming. 

Fortunately, this risk has a straightforward solution. If Treasury adopts this approach, it should still 
require the electrolyzer to buy deliverable, time-matched EACs, even though the electrolyzer need 
not meet the incrementality criterion. 

The second risk is of low LMPs not accurately reflecting local marginal emissions (LMEs). For 
example, in a market like Southwest Power Pool with vertically integrated utilities and a higher 
share of inflexible coal power plants, self-scheduling is a common issue.16 In short, utilities can 
decide to run fossil power plants at a loss, including down to or below $0/MWh, in order to either 
avoid frequent ramping or create conditions more beneficial to the utility’s overall fleet (e.g., 
unlocking more hours of conditions that qualify for this exemption for electrolyzers that it also 
owns). It’s therefore possible to see conditions in which electrolyzers buy power at negative LMPs 
with coal plants providing this power. 

This risk can be lessened by setting a low LMP threshold for determining when this exemption 
applies. The tradeoff is tricky: a higher threshold helps electrolyzers capture more clean energy 
that would otherwise be curtailed or have no induced GHG emissions impact. But it also opens the 
door to more instances of fossil fuel generation sneaking in. The gaming risk is especially 
concerning: $3/kgH2 is worth on the order of $60/MWh, so coal-fired power plants could take quite 
a financial hit (i.e., by running more often to lower their LMPs below the threshold) if their owners 
also had sufficient electrolyzers nearby to benefit from more tax credits. To find the right balance, 
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Treasury should work with the DOE to choose a threshold LMP and also should consider setting 
different thresholds by region and periodically reevaluating these choices. 

This risk can also be mitigated to a greater degree (albeit with a potentially higher administrative 
burden) by working with independent experts capable of setting guardrails on induced emissions 
impacts, such as through using an independent system operator’s (ISO) or regional transmission 
organization’s (RTO) LME data.x Such third parties can opt in to provide this higher-fidelity 
information. Partnerships with third parties can also open the door to exempting curtailment in 
regions without organized power markets, particularly if they’re equipped to validate and audit 
detailed grid modeling and hourly emissions forecasts from vertically integrated utilities. Greater 
emphasis in this rulemaking on hourly time-matching will likely produce a side benefit of driving 
further innovations in marginal emissions accounting that will accommodate this practice. 

The third risk is purposefully taking advantage of the conditions that cause curtailment in order to 
arbitrage the difference in value between EACs of older and newer vintages, which we deem 
vintage-washing. In this case, a developer could build new renewables and electrolyzers in a pocket 
(or area of the transmission grid with limited export capacity) with lots of existing congestion. In 
periods of low LMPs, the exempted electrolyzer could buy lower-value, older-vintage EACs from 
other existing clean energy resources outside the congested pocket, while the new clean energy 
resources could sell their higher-value, newer-vintage EACs to other buyers in the much larger DOE 
National Transmission Needs Study region. It’s not clear to what degree developers would find such 
a scheme attractive, nor is there a clear way to prevent this, but it reveals the type of gaming that 
could arise with even a carefully designed exemption. 

Finding the right balance 

In seeking an approach to qualify the use of existing clean power that would otherwise be curtailed, 
Treasury must balance practical concerns and administrability with accurately rewarding hydrogen 
production that meets 45V’s stated emissions thresholds. However, there will likely be few 
instances in which electrolyzers supported by 45V would legitimately capture clean power that 
otherwise would have been curtailed—at least relative to the volume of electricity they will 
consume from incremental clean energy resources. 

For example, as discussed earlier in greater detail, electrolyzers built during the lifetime of the 45V 
tax credit are unlikely to be financed strictly through relying on a curtailed power exemption. 
Today’s electrolyzer capital costs (particularly for flexible technologies capable of reacting quickly 
to operate only in these intervals) and lower curtailment volumes suggest electrolyzers will need 
to primarily rely on incremental clean energy resources to achieve a high-enough load factor to 

 
 
x Resurity offers an LME product (https://resurety.com/resurety-and-watttime-partner-to-increase-accessibility-to-
high-quality-marginal-carbon-emissions-data/), and the largest organized power market, PJM, also offers some LME 
data (https://www.pjm.com/-/media/etools/data-miner-2/marginal-emissions-primer.ashx). 
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reach financial viability. Any otherwise-curtailed power would likely only provide relatively small 
and less predictable increments of clean power to electrolyzer projects. 

Further, projects supported by incremental wind and solar resources will often already be 
operating at full capacity in the same hours that existing clean energy resources are curtailing some 
power. This is because renewables in a local geographic area experience solar incidence or wind 
speeds simultaneously, and the incremental wind and solar resources would likely be sized to allow 
the electrolyzer to produce hydrogen at full capacity without needing to rely on clean power that 
would otherwise be curtailed. 

Thus, while it makes sense to pursue an option to exempt existing clean energy that would 
otherwise be curtailed, Treasury must take great care to not tip the scales too far toward ease of 
access and away from integrity of verifying GHG emissions impacts. Doing so could open the door 
to far worse repercussions, including through standard market operations (e.g., inflexible fossil fuel 
power plants running at a loss during low LMP hours to avoid the costs of ramping) and intentional 
gaming (e.g., market participants strategically self-scheduling fossil fuel facilities’ operations to 
unlock more exempted electricity for their electrolyzers). In other words, without sufficiently tight 
guardrails, this exemption runs the risk of inducing far more GHG emissions than it rewards through 
the actual capture of existing clean energy that would otherwise be curtailed. 

Setting reasonable restrictions for this exemption may leave some curtailment on the table; 
indeed, this is basically guaranteed, as even the loosest rule set would still not lead electrolyzers to 
capture all such would-be wasted clean power. Fortunately, Treasury’s strong three-pillar 
framework sets up the conditions in which post-45V electrolyzers can benefit from a larger pool of 
excess clean energy. 

Specifically, electrolyzers that have rolled off the 10-year tax credit—as well as electrolyzers built 
after 45V expires—will have far lower capital costs than today’s electrolyzers. They will also exist 
in a world with far greater clean energy penetration and, by extension, curtailment. These subsidy-
free electrolyzers will need to situationally buy very cheap power (below $20/MWh) to make 
competitively priced hydrogen. Thus, strong rules help build the type of technology base that will 
capture higher shares of curtailment down the road and keep the industry financially viable in a 
post-subsidy world. 

Takeaways and recommendations 

Our assessment of potential exemptions for curtailed power can be summarized as follows: 

 Treasury should only offer an exemption for capturing existing clean electricity that would 
otherwise be curtailed if it sets rigorous parameters, such as exempting the incrementality 
component of EACs only during hours when the electrolyzers’ nodal or zonal power price 
is below a pre-determined threshold. 

o Treasury should still require electrolyzers to purchase EACs that meet the standard 
deliverability and time-matching requirements in these exempted hours. 
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o Treasury should work with the DOE to determine the appropriate threshold LMP 
(such as $0/MWh) and should consider setting different thresholds by region and 
periodically reevaluating these choices. 

o Treasury should seek to employ independent experts such as ISO/RTOs to further 
guard against adverse outcomes (e.g., self-scheduling of fossil fuel power plants 
during low LMP hours). 

o By default, this exemption should only be available in organized power markets, 
but Treasury could work with independent third parties to potentially extend this 
exemption to other regions if they’re equipped to validate and audit detailed grid 
modeling and hourly emissions forecasts from vertically integrated utilities. 

 This proposal represents a reasonable balance between allowing a significant share of 
otherwise-curtailed clean power to qualify and using readily administrable guardrails to 
protect against the bulk of this approach’s unintended consequences and gaming risks. 

 Regardless of the rule set, there are relatively few instances in which 45V-subsidized 
electrolyzers would legitimately use clean energy that would otherwise be curtailed. 
Loosening rules for this exemption is much more likely to increase the share of fossil fuel 
power being used by electrolyzers relative to the share of otherwise-wasted clean power. 
By contrast, a strong framework tightens the scope of the exemption to what ought to 
qualify; it also helps train electrolyzers to capture clean, cheap power long after 45V 
expires, setting the industry up for sustainable growth in a post-subsidy world. 

RETIREMENT PREVENTIONS 

In our original paper on 45V, we state that an exemption targeting clean energy facilities that would 
otherwise retire is likely unnecessary since such an exemption would only reasonably apply to 
nuclear power plants, yet these facilities are already well supported by other federal and state 
policies.17 Our conclusion remains the same. However, should Treasury choose to provide an 
exemption targeting facilities facing real or imagined retirement risk, we offer two frameworks 
intended to limit adverse emissions-leakage outcomes: an application-based approach and a 
formulaic approach. 

Application-based approach 

The application-based approach would require clean energy facilities to meet a standard similar to 
the IIJA’s CNC program—an already-established financial test that can provide the needed 
evidence to reasonably judge whether a facility is truly at risk and deserves an exemption for some 
share of its output. 

Under such an approach, Treasury should require that (1) the CNC program’s funding be exhausted 
(since the program is intended to keep nuclear power plants financially viable); (2) nuclear facilities 
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use to the fullest extent the IRA’s 45U tax credit (which provides up to $15/MWh in tax credits); 
and (3) nuclear facilities exhaust any funding from relevant state policies. Should a nuclear power 
plant be able to prove that it still needs additional support to remain operational, Treasury could 
consider extending an exemption. 

As for how much of an at-risk nuclear power plant’s generation should be exempt, Treasury should 
target a share that is only as large as is absolutely necessary to keep the facility operational, with 
as much power as possible still serving the grid. However, this share should remain exempt for the 
10-year life of the tax credit to provide investment certainty for the electrolyzer. The at-risk facility 
can return on a periodic basis to request a larger exemption if the market conditions for its 
remaining power continue to worsen. Treasury could work with the DOE to design the appropriate 
boundaries for this exemption—such as the frequency of application reviews and any caps on how 
much of a nuclear facility’s output can go toward subsidized hydrogen production—so long as 
earlier conditions are met that require all other avenues of financial support to be exhausted first. 

Formulaic approach 

A few qualities subject nuclear power plants to greater risk of retirement relative to other clean 
energy resources. First, unlike wind, solar, hydropower, or geothermal, nuclear plants must buy 
fuel in the form of enriched uranium; combined with needing a team of technicians to safely 
operate the plant, this means that nuclear plants face material marginal operating costs. Second, 
nuclear facilities are highly inflexible, meaning they have to operate at a loss when power prices 
fall below their marginal costs or act in advance to ramp down—itself a costly process. Third, 
nuclear plants are old, at an average age of 42 years, increasing the costs of investing in their 
continued safe operation.18 

Most policy support for nuclear power plants in competitive markets has thus been designed to 
make them “whole” in low power price periods to minimize or eliminate losses in these hours. But 
it also means an exemption allowing some share of a plant’s power to support subsidized 
electrolysis would only help the plant as a whole to the degree these profits offset losses in the 
power market on an annual average basis. This can make it difficult to accurately predict how large 
such an exemption must be to keep the entire plant viable, which might lead Treasury or the DOE 
to overestimate the share of a facility’s power it needs to exempt (as underestimating this share 
risks causing retirement). 

We therefore propose a formulaic approach that would establish an LMP threshold below which a 
nuclear power plant could exempt its generation from the incrementality requirement. Using a 
methodology developed by the DOE, this LMP could vary by facility to account for a market’s 
capacity prices (if applicable), state subsidies, and the availability of the 45U tax credit.xi The 

 
 
xi This approach ought to only kick in after the CNC program’s funding has been exhausted, given its intent is to keep at-
risk nuclear power plants operational. 
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threshold LMP would ideally delineate the energy market price above which a nuclear facility is 
profitable and below which it would need to operate at a loss or ramp down. In these latter hours, 
the plant would be permitted to redirect as much of its generation as it desires to its own co-
located electrolyzers, which would earn the full 45V credit, or sell EACs exempt from incrementality 
to other hydrogen producers in the same deliverability region. 

This action would drive new load without providing new supply, and the result would most often 
be a fossil fuel power plant ramping up to fill in the gap. However, the relevant counterfactual is 
one in which the nuclear power plant would otherwise retire, in which case fossil fuel generation 
would already be higher. Thus, this formulaic approach is beneficial from an emissions perspective 
because it ensures a nuclear plant’s generation fully flows to the grid in higher-value hours (above 
the threshold LMP) and still partially supports the grid in other hours (depending on how much it 
redirects to electrolysis, whether directly to a co-located project or via EAC sales). In theory, it also 
uses market information to ensure facilities only draw on 45V support as much as necessary to 
remain viable while providing an effective floor for their revenues. 

One benefit to this approach is that it encourages investment in flexible electrolyzer technologies 
and midstream infrastructure like hydrogen storage. This is because, while an application-based 
approach sets aside a portion of a nuclear plant’s generation to feed an electrolyzer around the 
clock, this formulaic approach results in a varying share of qualifying output on an hour-to-hour 
basis. Thus, electrolyzers taking advantage of this exemption would need to flexibly ramp up and 
down to only capture hours in which prices are below the threshold LMP. This arrangement will 
also be beneficial after 45V expires, as co-located electrolyzers (or at least those located in the 
same congestion pocket) will continue to act as an effective price floor for nuclear generation, 
paying up to some price threshold for whatever the plant can offer during lower-LMP hours. 

The core challenge to this approach is that finding the threshold LMP that is just right for each 
nuclear power plant could be a complicated and uncertain process. If the threshold is too low, the 
at-risk facility won’t be able to generate enough revenue from its EACs to stay afloat. If the 
threshold is too high, then the counterfactual falls apart—some share of the nuclear plant’s output 
would be earning subsidies for electricity it would have sent to the grid regardless, and electrolyzers 
would be consuming electricity that is actually being generated by fossil fuels. The DOE would need 
to weigh a range of factors to arrive at an appropriate estimate,xii and given these uncertainties, it 
would be justified in reevaluating these thresholds on a periodic basis. 

 
 
xii For example, the DOE would need to consider all the ways nuclear facilities might use access to exempt EACs, such as 
(1) putting them all toward building and operating on-site electrolyzers; (2) having them supplement incremental clean 
energy resources in building and operating on-site electrolyzers; or (3) selling them to other hydrogen producers within 
the same deliverability region. 
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Risks and downsides 

Despite the options above, Treasury does not need to make an exemption intended to prevent the 
retirement of nuclear power plants. The risks of inducing GHG emissions beyond 45V’s statutory 
thresholds—or the efforts required to sufficiently mitigate them—are likely not necessary to 
accept nor worth the limited reward. Four arguments support this conclusion. 

First, it’s not clear that any U.S. nuclear power plants need access to 45V to stay afloat during the 
life of the credit. At the time of this paper’s publication, there has been no taker for the CNC 
program’s second award cycle.19 The Palisades nuclear plant in Michigan is even working with a 
separate program through the DOE’s Loans Program Office to secure a loan that would bring it out 
of retirement.20 So the combination of today’s federal and state policy support appears to be 
working. The risk of an exemption is that it could worsen emissions, such as if either methodology 
far overestimates what is actually needed to keep nuclear power plants in the market and causes 
fossil fuel power plants to ramp up. While the formulaic approach is meant as an elegant, market-
based solution, it could still be a challenging, ongoing task for the DOE to administer. 

Second, this exemption brings its own market manipulation risks. For example, the owner of a 
nuclear generation fleet could build new assets in the same local areas, suppressing LMPs and 
worsening the nuclear plants’ economics. This would be an economically inefficient outcome 
driven by a desire to qualify a greater share of nuclear generation for 45V—a highly attractive 
subsidy that represents risk-free value for nuclear facilities relative to their reported marginal costs 
(e.g., $80/MWh revenues from 45V relative to $31/MWh average total generating costs in 2022).xiii 

Third, while the IRA does not explicitly exclude nuclear power plants from earning both the 45U 
and 45V tax credits, Treasury does not need to establish an exemption for existing nuclear 
generation to qualify under 45V for a facility to achieve this outcome. Treasury’s draft guidance 
allows the incremental capacity of uprated facilities to qualify a pro-rated portion of their 
generation for 45V credits. Thus, an existing nuclear facility that experiences sub-optimal market 
conditions (thereby qualifying it for 45U) and that undergoes a capacity uprate (thereby qualifying 
a portion of its output for 45V) would earn tax credits from both provisions. 

Fourth, while this may be outside of what Treasury can consider in its rulemaking, an exemption 
that qualifies existing nuclear generation for 45V is not particularly cost-effective policy. The 
avoided GHG emissions cost for 45V—assuming nuclear power plants would actually otherwise 

 
 
xiii $80/MWh assumes an electrolyzer efficiency of 50 kWh/kg and a hydrogen sale price of $1/kg. The average total 
generating cost number comes from the Nuclear Energy Institute, though it does not “represent the full costs of 
operations” such as “market and operational risk management, property taxes, depreciation and interest costs, spent 
fuel storage costs, or returns on investment.” See: 
https://www.nei.org/CorporateSite/media/filefolder/resources/reports-and-briefs/2023-Costs-in-Context.pdf. 
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retire—is on the order of $300 per ton of avoided CO2.xiv By contrast, state zero-emission credit 
programs are highly cost-effective, with The Brattle Group finding a cost of $12 to $20 per ton of 
avoided CO2 (and actual costs that may be “considerably lower than this”).21 This makes the 45V 
credit roughly 15 to 30 times more expensive than programs that top off nuclear power plants’ 
revenues to keep them on the grid. Allowing an exemption for 45V might discourage states or the 
federal government from providing far more cost-effective nuclear support programs. This 
prospect is particularly concerning with respect to states, which could shift the cost burden to the 
federal government by not renewing their support 

Takeaways and recommendations 

Our assessment of potential exemptions for retirement preventions can be summarized as follows: 

 Treasury should not offer an exemption intended to support clean energy resources that 
might retire if not for support from 45V, as there is little evidence this is needed, and any 
attempt to capture such circumstances is far more likely to induce substantial GHG 
emissions (by overestimating facilities’ revenue requirements) and market manipulation. 

 If Treasury decides to offer an exemption for retirement preventions, two options can help 
mitigate adverse impacts: an application-based approach and a formulaic approach. 

o An application-based approach would require nuclear facilities to claim CNC 
program funding, 45U tax credits, and any applicable state program funds to the 
fullest extent available, then demonstrate via a CNC-style application that 
additional support is needed to remain financially viable. Even then, the DOE 
should keep the qualifying generation as low as possible, though this allowance 
ought to remain for a full 10 years. 

o A formulaic approach would allow nuclear power plants to divert generation to 
electrolyzers any time their LMP falls below a facility-specific, DOE-determined 
threshold price that accounts for all other revenue sources (including from 
capacity markets, state subsidies, 45U, and the CNC program). 

 While the IRA does not explicitly bar nuclear facilities from earning both the 45V and 45U 
credits, withholding a retirement prevention exemption does not close the door to stacking 
these incentives. Nuclear generators can still undergo a capacity uprate and qualify some 
share of their output for 45V while earning 45U credits on the rest of their production. 

 
 
xiv This estimate assumes electrolytic hydrogen displaces gray hydrogen downstream for an avoided 10 kgCO2/kgH2. 
The cost could rise quickly if an exemption allowed some nuclear generation to qualify for 45V that is not strictly 
needed to keep the facility operational, or if hydrogen is used in low-value applications like replacing natural gas 
combustion in furnaces, industrial equipment, or power plants. 
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BINDING EMISSIONS CAPS 

In our original paper on 45V, we do not comment on binding emissions caps outright, except in the 
context of referencing the EU’s rules for the “additionality” principle.22 Specifically, we note that 
the EU defers additionality until 2028 and hourly matching (with no grandfathering) until 2030, but 
its GHG emissions cap makes this phase-in permissible, contrasting this with the U.S. which has no 
comparable national program. 

Below, we discuss what’s required to deem an emissions cap as “binding,” provide examples from 
U.S. programs, acknowledge other potential adverse impacts, and note differences from the EU’s 
approach. We conclude that Treasury should only exempt states or regions from the incrementality 
requirement if it can determine the GHG emissions caps are sufficiently binding. 

Principles for judging whether an emissions cap is binding 

In theory, a binding emissions cap exemption from incrementality makes sense because it suggests 
emissions induced by electrolyzers would be offset elsewhere. However, the entire basis of such 
an exemption rests on how “binding” is defined and determined in the context of Treasury rules. 
There are at least three sets of questions Treasury ought to ask when making this determination: 

 Are the program’s enforcement mechanisms stronger than the value of the 45V credit? In 
other words, if an entity can opt out of the need to purchase and retire emissions 
allowances by paying a fee, is this fee sufficiently high to deter electrolyzer operations 
whose GHG emissions could not be offset elsewhere? Could electrolyzers freely soak up 
surplus allowances, thereby raising GHG emissions against 45V’s intent (despite being a 
permissible outcome under a cap-and-trade program’s design)? 

 Does the program protect against emissions leakage from electrolyzer operations within 
the capped state or region inducing GHG emissions outside of this state or region? Do 
electricity imports into the covered state or region have their GHG emissions impact 
properly assessed? Does the program account for electricity losses from transmission and 
storage (i.e., does the cap affect electricity generation rather than sales)? 

 While this may be outside what Treasury can consider, has the program demonstrated 
political resilience to price shocks? Could an influx of heavily-subsidized electrolyzers raise 
emissions allowance prices and weaken the durability of the entire program, such as by 
leading policymakers to increase or repeal the cap? On the other hand, might the presence 
of a binding emissions cap exemption lead other states to tighten or pass their own binding 
cap-and-trade programs in order to facilitate easier access to the 45V credit? 

Ultimately, if electrolyzers can induce GHG emissions despite existing within a carbon cap-and-
trade program, Treasury should not exempt them from the incrementality requirement. In this 
paper, we do not try to make a final judgment on whether states’ current programs ought to be 
considered “binding” in their current form. Instead, we wish to highlight how programs that 
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ostensibly control against rising GHG emissions may not completely do so in reality, and we 
recommend Treasury consider the above questions when deciding how and whether to design 
such an exemption. 

Examples from existing programs 

California 

As an example of the “enforcement mechanism” question set, consider California’s cap-and-trade 
program, which has an Allowance Price Containment Reserve (or Reserve for short). When 
allowance prices surpass certain thresholds, the California Air Resources Board—which administers 
the program—will sell limited numbers of additional allowances at $56.20 (the Tier 1 Price in 2024) 
and $72.21 (the Tier 2 Price in 2024) per metric ton of CO2. If all allowances are exhausted, any 
entities that can’t cover their emissions can pay a fee of $88.22 (the Price Ceiling Sale Price in 2024) 
to comply with the program.23 

Now consider an electrolyzer in California that is exempt from the incrementality requirement and 
earns the $3/kgH2 tax credit. The electrolyzer would induce upstream GHG emissions from the 
marginal natural gas power plant, which we assign as 22.45 kgCO2/kgH2 referring to our earlier 
analysis using the EPA AVERT tool.24 In this case, the willingness to pay for carbon pollution rights 
in order to earn the highest-value 45V credit would be up to approximately $134 per metric ton of 
CO2. This is 1.5 times as much as California’s Price Ceiling Sale Price and more than twice the Tier 
1 Price for unlocking extra emissions allowances. 

If the induced emissions from hydrogen production are lower, then the willingness to pay for 
carbon allowances to capture the 45V credit would rise accordingly. For example, an emissions rate 
of 10 kgCO2/kgH2 would make the electrolyzer effectively willing to pay up to $300 per metric ton 
CO2. The opposite would hold true for higher emissions intensities. 

In any case, unmitigated incremental demand for hydrogen production (i.e., electrolyzers using 
exempt EACs from existing clean energy resources and causing natural gas power plants to ramp 
up) will create new demand for emissions allowances with a willingness to pay well above the cost 
mitigation thresholds of the existing cap-and-trade program. This means electrolyzers in California 
could functionally comply with the cap-and-trade program while still contributing to higher levels 
of GHG emissions—in violation of 45V’s emissions threshold. In other words, the California 
program is more of a “soft” cap than a binding one—the emissions budget “expands or contracts 
in response to price bounds set by the legislature and [California Air Resources Board].”25 

Regional Greenhouse Gas Initiative 

As an example of all three question sets, consider the Regional Greenhouse Gas Initiative (RGGI), 
which is a cap-and-trade program covering the electric sectors of states that opt in (with 11 states 
in the Northeast and Mid-Atlantic participating as of 2023). RGGI similarly has a Cost Containment 
Reserve that unlocks additional allowances above a certain price, but its threshold is much lower 
than California’s at $15.92 per metric ton CO2 in 2024.26 
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Evidence also suggests RGGI suffers from an emissions leakage problem, with one paper finding 43 
to 86 percent of the emissions reduction in RGGI states is a result of leakage, with unregulated 
areas raising their emissions accordingly.27 For example, particularly since RGGI only covers a 
subset of a major U.S. organized power market (PJM), fossil fuel power plants may ramp down in 
regulated PJM states like Delaware, Maryland, New Jersey, and Virginia while ramping up in 
unregulated PJM states like Ohio, Pennsylvania, and West Virginia.xv RGGI also only covers 
generators of at least 25 MW in size, so larger generators’ reduced output could be made up in 
part by smaller generators’ increased output without completely offsetting GHG emissions.28 This 
means even if some of an electrolyzer’s GHG emissions are offset as a result of RGGI, a sizable 
portion may remain, thereby violating 45V’s emissions threshold. 

Lastly, RGGI has a history of states changing their participation status, meaning there’s a risk that 
rising allowance prices could alter which states remain in the program. For example, New Jersey 
exited RGGI in 2012 only to rejoin in 2020, and the participation of Virginia (trying to exit) and 
Pennsylvania (trying to join) is subject to ongoing legal challenges.29 This dynamic may be beyond 
the scope of what Treasury can consider, but the reality remains that its decision on how 
electrolyzers can earn 45V tax credits could have broader implications for the design or longevity 
of cap-and-trade programs. 

Notably, these considerations do not mean cap-and-trade programs are generally ineffective. 
Instead, they imply such programs may not currently be sufficiently robust to withstand the 
influence of a highly lucrative federal subsidy that supports an energy-intensive technology like 
electrolyzers—and thus, Treasury should act with great care in designing any exemption for states 
or regions with emissions caps, with special attention paid to whether they are truly binding. 

Additional considerations 

There are a few other ways an incrementality exemption for states or regions with binding 
emissions caps could have secondary adverse impacts. 

First, an exemption could further stress interconnection queues by adding heavily subsidized 
demands that, by extension, will need new clean supply to make continued progress down an 
emissions trajectory. For example, CAISO faced an approximate 200 GW backlog in 2022.30 The 
incrementality requirement helps ensure supply and demand are brought on together, including 
via co-located project configurations that can lessen or avoid interconnection challenges (e.g., if 
built off grid, or if including a grid connection that equals the renewables’ capacity minus the 
electrolyzer’s capacity). It also prevents electrolyzers from siphoning power from existing baseload 

 
 
xv Even covering an entire power market may not be enough to prevent leakage given markets can trade amongst each 
other (e.g., PJM with MISO); however, inter-market transmission connectivity is generally less than intra-market 
connectivity. 
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or dispatchable sources of clean energy like nuclear, geothermal, and hydropower, which are very 
difficult to build and provide much-needed grid reliability services. 

Second, in designing the emissions reduction plans that informed an emissions cap policy, states 
might not have anticipated the extra load they would incur from a 45V exemption. For example, 
the California Air Resources Board’s latest Scoping Plan assumes all hydrogen production comes 
from either off-grid solar or not from electrolysis.31 Exempting California projects from the 
incrementality requirement would almost certainly put these loads on the grid, making California’s 
targets tougher to achieve. 

Third, an exemption could end up building the type of clean hydrogen industry that is poorly 
positioned to survive after 45V expires. Electrolyzers paired with existing nuclear, geothermal, or 
hydropower could run around-the-clock—or at least have ramping periods that are gradual and 
predictable far in advance—even under an hourly matching requirement. As a result, developers 
would most likely build the cheapest, least-flexible electrolyzers to maximize their profit under 45V. 
An exemption from hourly matching would make matters worse by extending the issue to wind 
and solar as well. These projects would be ill-equipped to adjust to a post-45V world, nor would 
they have helped make flexible technologies less expensive. 

Separately, we note that the existence of a 100 percent clean electricity standard (CES) should 
generally not allow for an exemption from incrementality. Without incrementality, a state would 
quickly add new loads that would only be matched with clean energy up to the current interim CES 
requirement. That is, at a 50 percent target, developers would only need half of an electrolyzer’s 
load to be matched with clean energy, meaning the rest would be dirty. Such a 50-50 split of 
renewables and natural gas would result in an average hydrogen production emissions rate of 
roughly 10 kgCO2/kgH2—more than 20 times the IRA’s requirement for earning the $3/kg credit 
and equivalent with steam methane reformation. Even when a state has realized its 100 percent 
CES target, incrementality would be a necessary (if not sufficient) feature of maintaining this 
achievement, meaning an exemption has no value. 

Differences between the U.S. and EU 

The EU has an emissions cap, and we note in our prior 45V paper that this contributes to it being 
reasonable for the EU to have a more lenient phase-in period for its incrementality and hourly time-
matching requirements.32 However, it’s worth further exploring the differences between U.S. and 
EU emissions caps and approaches to qualifying hydrogen as “clean.” 

First, the EU cap is geographically much broader than U.S. state and regional programs, meaning it 
suffers less from emissions leakage across borders. If the U.S. adopted a nation-wide emissions 
cap, an exemption would hold more validity. 

Second, the EU’s incrementality requirement is more stringent than that of Treasury’s proposal. 
Both require electrolyzers to draw power from clean energy resources that came online no later 
than 36 months before the electrolyzers’ commercial operations. However, only the EU rules 
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require long-term power purchase agreements and prevent the contracted clean energy resources 
from earning other subsidies. This means a temporary incrementality exemption (offered until 
2028) would do less harm if the EU’s emissions cap isn’t fully binding or air-tight from leakage. 

Third, the EU does eventually require compliance with all three pillars regardless of the existence 
of its emissions cap. It thus recognizes that its cap may not be truly binding or that there are other 
reasons why such requirements may be beneficial for the clean hydrogen industry’s growth and 
other outcomes like electric system reliability. 

Thus, in considering whether and how to design an exemption for binding emissions caps, it’s worth 
Treasury exploring how the EU program differs from U.S. state or regional programs as well as why 
the EU requires eventual compliance with all three pillars despite its cap. 

Takeaways and recommendations 

Our assessment of potential exemptions for states and regions with binding emissions caps can be 
summarized as follows: 

 If Treasury decides to offer an exemption for states or regions with binding emissions caps, 
the exemption should be limited to the incrementality requirement, and Treasury should 
set strong guardrails around what counts as “binding.” These guardrails should cover: 

o Whether enforcement mechanisms are sufficiently strong to withstand 45V’s high 
incentive value without opening the door to additional GHG emissions allowances, 
as well as whether the program has a glut of allowances that electrolyzers could 
consume without GHG emissions needing to be offset elsewhere; 

o Whether the program sufficiently controls for emissions leakage into unregulated 
regions or sectors, such that GHG emissions induced by an electrolyzer’s 
operations are offset in full rather than merely in part, (with such a determination 
likely requiring tighter deliverability regions and independent modeling); and 

o Whether the program is resilient to shocks in the price of emissions allowances 
such that an exemption would not contribute to policymakers weakening or 
repealing the emissions cap. 

 While it’s possible that no states or regions would currently qualify for such an exemption, 
these jurisdictions would understand what steps they need to take to strengthen their 
emissions cap programs to meet an appropriate definition of “binding,” giving them agency 
to make the decision that is in their best interest. 

 Regardless of Treasury’s approach, risks remain from offering such an exemption, including 
exacerbating interconnection queue backlogs, upending state emissions scoping plans, 
and watering down 45V’s incentive to invest in flexible electrolyzer technologies. 

 The EU has a geographically broader emissions cap than any U.S. program, its rules for 
clean electrolytic hydrogen include tougher requirements on incrementality, and it still 
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ultimately requires all three pillars despite having a cap; thus, it’s worth Treasury 
considering what it can learn from the EU’s program design and its decision to continue 
requiring compliance with a full three-pillars framework. 

CONCLUSION 

With its core requirements of incrementality, deliverability, and time-matching, Treasury struck the 
right balance between the accuracy with which it can verify electrolyzers’ GHG emissions and the 
rules’ administrability. However, in an understandable attempt to qualify a few edge cases that 
otherwise are excluded in a three-pillars framework, Treasury risks poisoning the well. Namely, a 
general carve-out for existing clean energy—as well as targeted approaches that don’t include 
sufficiently careful guardrails—could open the door to a substantial amount of dirty hydrogen 
qualifying for the highest-value tax credit by way of loopholes. Such exemptions could also dilute 
the incentive to innovate on flexibility, harming the clean hydrogen industry’s long-term prospects. 
These allowances may seem small (e.g., a mere 5 percent of existing clean energy), but their 
adverse impacts could punch well above their weight. 

We recommend Treasury preserve its three-pillars system and exclude any general carve-out. To 
the extent Treasury pursues targeted exemptions, it should design them in a manner that does not 
toss accuracy to the wind in favor of ease of administrability—a goal we think is achievable (if not 
necessary) for curtailment and binding emissions caps but likely out of reach for retirement 
preventions. By maintaining this important balance between accuracy and administrability, 
Treasury can ensure 45V builds a truly clean hydrogen industry capable of thriving long after the 
credit expires. 
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